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PREFACE 



In offering this book as a text to be used in those sec- 
ondary schools of the West, in which a course is given in 
the law of irrigation, I make no pretense to any greater 
originality than goes with a careful compiling and ar- 
ranging of matter gathered from many sources. 

In presenting this subject to my classes at the State 
Agricultural College of Colorado, I have been obliged to 
use the lecture method because of the want of a text prop- 
erly prepared to reach the grade of students that we find 
in these schools. 

As far as I have been able to learn, the books written 
upon the subject of Irrigation Law have been prepared 
by lawyers for the use of lawyers and abound in discus- 
sion which though useful to the legal profession is con- 
fusing and of little value to the mind untrained in legal 
technicalities. 

The monumental work of Kinney and the scholarly 
volumes of Wiel have left litlle to be desired by the 
lawyer upon this important subject, and in the prepara- 
tion of the lectures which are here published I have made 
liberal quotations from these authors. 

I have also gone to the original sources of informa- 
tion, such as the reported cases, bulletins and Rules and 
Regulations issued by different governments. 
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Iij drawing upon these sources I have avoided the 
citation of title of ease and volume of report as this is of 
little use to the reader who has not access to such matter, 
and serves only to confuse the lay mind. 

I have found that students, after hearing the lectures 
in class, desire a book which has been so prepared as to 
make its subject matter readily available for future use 
and reference. 

Many farmers living in the irrigated area of our 
country have felt and expressed the need of such a book, 
hence its publication. 

The lectures are based primarily upon the law as it 
is in Colorado, but care has been taken to point out 
wherein this law differs from the law in other states. 

In view of the limitations of the human mind, it 
would, perhaps, be hoping too much to believe that the 
book is free from errors; great care has, however, been 
taken to reduce their number to a minimum. I shall 
esteem it a favor to be advised of any errors which may 
be discovered. 

July 1st, 1»15. CHAS. F. DAVIS. 
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LECTURE 1 

The surface of the earth receives water only by pre- 
cipitation in the form of rain or snow. Whether a country 
is fit for the habitation of man depends upon the amount 
of water that falls upon it and the manner in which this 
water is distributed throughout the year. 

The Weather Bureau of the United States made long 
and careful observations of the amount of precipitation 
at some 4,000 stations and has gathered data which en- 
ables it to calculate very accurately the total amount of 
rainfall, including snow, for the United States. The 
amount of water falling upon the land area of our country 
is placed at an average of 200,000,000,000,000 cubic feet 
per year; the amount falling upon the water area of the 
country is on the average of 215,000,000,000,000 cubic 
feet, making a total of five thousand million acre feet. 
To carry this water to the sea would require ten rivers 
the size of the Mississippi. 

This precipitation is not evenly distributed over the 
whole country, many natural conditions, as the direction 
of the prevailing winds, the location and direction of 
mountain ranges, and other conditions work to produce 
great variations in the amount of precipitation on various 
areas. 

The semi-arid region comprising about one-fifth of 
the whole area of the United States receives an average 
of about 30 inches of rain per year; the western two- 
fifths of the country receives only about 12 inches per 
year, and in many places but five or six inches. 

Speaking in a general way, we may say that over 
one-h>alf of the total rainfall is evaporated; about one- 
third flows into the sea; the remaining one-sixth is ab- 
sorbed by the earth or consumed by the growing vegeta- 
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tion. These different portions of the water have been 
called the fly-off, the run-off, and the cut-off water. 

The fly-off influences the climate ; the run-off is found 
in our streams and is available for irrigation, domestic 
use, navigation and for power. 

Irrigation may be defined as being the application of 
water to lands for the raising of agricultural crops and 
other products of the soil. 

The object of this course of lectures is not to dwell 
upon the various economic phases of irrigation, nor to 
make an argument for the development of the Arid West 
by government as opposed to individual effort. I take 
the existing facts of irrigation as we find them today in 
our country, and after giving something of the history of 
irrigation and irrigation enterprises in other lands, I hope 
to give to the students of this college a working knowl- 
edge of the law which controls the large number of ques- 
tions that Have arisen over the appropriation and use of 
water in the Western United States. The greater number 
of you have lived in the irrigated are|i and already know 
of the importance of the subject, and doubtless have met 
with many of the perplexing questions arising out of the 
distribution of water. The relation of forests to rainfall 
falls within the province of Forestry. 

We do not know in what part of the earth irrigation 
was first practiced. We do know that nations living 
several thousand years ago were engaged in the art and 
had developed large systems which carried water to many 
thousands of acres of land. 

Irrigation was practiced long before authentic his- 
tory in China, in India, in America, in Egypt, and in Italy. 
Enough is known to. enable the historian to say with con- 
fidence that irrigation was practiced in Egypt at least 
4,000 years ago. There are numerous references to the 
art in the Old Testament. Since 2627 B. C. the Chinese 
are known to have irrigated their lands for agricultural 
purposes. Prom very ancient times they have been among 
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the best irrigators in the world, producing the largest 
yield from a small acreage. The country has numerous 
canals of ancient origin, some of the largest works of the 
kind ever undertaken. The Imperial Oanal is 700 miles 
long and large enough to be used, and is used for naviga- 
tion as well as for irrigation. In India great reservoirs 
and canals were constructed many centuries before the 
beginning of our era and are still in use. 

The Assyrians from very ancient times were noted for 
their skill and ingenuity in developing large irrigation 
systems, which converted by the use of water for irriga- 
tion the naturally fertile hut arid valleys of the Euphrates 
and Tigris into productive fields. 

The ancient city of Babylon was protected from the 
floods of Spring by a system of high cemented brick em- 
bankments on both banks of the Euphrates, and, to sup- 
plement the protection of these, and to store water for 
irrigation, a large reservoir was constructed 42 miles in 
circumference and 35 feet deep, into which the whole 
river might be turned through an artificial canal. 

As evidence of the great antiquity of the art of irri- 
gation it is interesting to note some of the provisions of 
the Code of Hammurabi. 

This Code is a transcript of the laws of a king who 
ruled at Susa, in the valley of the Euphrates at about 
2250 B. C. 

From this Code I take the following : 

**If a man neglect to strengthen his dyke and do 
not strengthen it, and a break be made in his dyke 
and the water carry away the farm land, the man in 
whose dyke the break has been made shall restore the 
grain which he has damaged. 

**If he be not able to restore the grain, they shall 
sell him and his goods, and the farmers whose grain 
the water has carried away shall share in the result of 
the sale. 

**If a man open his canal for irrigation and neg- 
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lect it and the water carry away an adjacent field he 
shall measure out grain on the basis of the adjacent 
fields. 

**If a man open up the water and the water carry 
away the improvements of an adjacent field, he shall 
measure out ten measures of grain for each unit of 
land.'' 

Fifty years before the Romans invaded Carthage, on 
the northern shores of Africa, a Syracusan general wrote 
that **the African shore was covered with gardens and 
large plantations with canals running in all directions, by 
means of which they were supplied with abundance of 
water." 

In Greece are found remains of very ancient irriga- 
tion works. Herodotus tells of an aqueduct carried across 
a ravine 200 feet wide and 250 feet deep, by constructing 
a pipe line by drilling holes through cubic blocks three 
feet in diameter, fitting these blocks together by joints 
and laying them in cement and then binding them with 
iron bands. Another tunnel was drilled through a hill 
nearly a mile. Some portions of these very old works are 
still in use. 

The Romans very early learned the art of irrigation 
from the Egyptians, and commenced a system from which 
has developed the vast works of the present day, which 
rival in size and service the greatest irrigation works of 
the English in India and Africa. In the time of Nero, 
Rome was supplied with water for domestic use in the city 
through nine aqueducts which had an aggregate length 
of 300 miles and delivered thirty cubic feet per second. 
One of these conduits was 40 miles long and 16 feet in 
diameter. Some of those old aqueducts are still in use. 

When Caesar led his armies into Britain his soldiers 
aided by the conquered people constructed many large 
artificial water conduits the remains of which afe trace- 
able to the present day. 

The Romans were the first to introduce irrigation in- 
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to France. In Spain, also, the earliest irrigation works 
were constructed by the Romans. When the Arabs over- 
ran the southern part of Europe and established them- 
selves in Spain, they captured the water flowing from the 
swift mountain streams and carried it by long canals 
along the mountain sides to the plains where it was used 
for the raising of crops. Large reservoirs were construct- 
ed from which ran out a vast network of canals. These 
ancient works are still in use. 

The art of irrigation was not unknown in America in 
very early times, and remains exist of systems constructed 
and very largely used by a race which has vanished and 
left no record of their having ever existed save the vast 
ditches and reservoirs which they constructed. The re- 
mains of these works show that there was applied in their 
construction nearly if not quite as great a knowledge of 
the laws of hydraulics as is possessed by man in our own 
day. 

When we consider that those people knew nothing 
of the use of iron, and inspect the enormous tunnels and 
canals driven for thousands of feet through the solid gran- 
ite, we are led to marvel at the work they did. They are 
a lost race. Students of ancient man and his work are 
certain that the present inhabitants of the country can be 
in no sense descendants of those early races. It is im- 
possible to suppose that the native inhabitants of Peru 
and Bolivia, practicing irrigation as they do today, in the 
crudest manner possible, could have sprung from a race 
by whom aqueducts, canals, and reservoirs were construct- 
ed on an immense scale, and so well constructed that after 
unknown periods of time they still stand and are still 
servicable. 

Peru, owing to its geographical position is naturally 
a semi-desert country. The early people brought water 
great distances and made fertile vast areas of this desert. 
An historian has written, *' Canals and aqueducts were 
seen crossing the lowlands in all directions, and spread- 
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ing over the country like a vast network, diffusing beauty 
and fertility around them. Water was conveyed by means 
of canals 'and subterraneous aqueducts executed on a 
noble scale. They consisted of large slabs of free stone 
nicely fitted together with cement, and discharged a vol- 
ume of water sufficient, by means- of lateral ducts or 
sluices, to moisten the lands in the lower levels through 
which they passed. One of these aqueducts measured be- 
tween four and five hundred miles. In their descent a 
passage was sometimes opened through rocks, and this 
without the aid of iron tools.'' 

There seems to be no reason to doubt that irrigation 
was practiced in Mexico in the early part of the Christian 
era. The races who constructed these works have passed 
away but definite traces are still left in the form of con- 
duits and canals, running through portions of the land 
which are now desert, and which tend to show that at 
some early date, that very land was cultivated to a high 
degree, and supported large populations. 

The race found in Mexico at the time of the Spanish 
invasion were a branch of the Nahna people, whose re- 
mains are found in our states of Colorado, New Mexico, 
Arizona and Nevada. 

In Arizona are found remains of canals which with 
their laterals exceed a thousand miles in length. One of 
the largest of the canals took water from south side of the 
Salt River and ran for several miles through a formation 
of hard volcanic rock. Without explosives of any kind, 
and with only such tools as belong to the stone age, the 
constructors of this ditch excavated a canal through the 
hardest kind of rock to a depth varying from twenty to 
thirty feet, and to a width of twenty feet. A party of 
Mormons have cleared out this ancient ditch and are now 
using it for its original jpurpose. 

In 1899 and WOO there was discovered in the lava 
beds of New Mexico what has been described as one of 
the most marvelous engineering accomplishments of an- 
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cient or modern times. The builders of these works culti- 
vated thousands of acres of what is now arid land. Ditches 
wound in and out at the base of the mountain ranges, 
following the curves of the larger canals in such a way 
as to catch all the storm water before it was lost in the 
loose sand at the base of the mountains. Reservoirs were 
constructed at convenient locations and stored with water, 
from which it was led in cemented ditches across loose 
soil to its place of use. 

Remains of irrigation works evidently built by these 
same people are found along the Colorado and Rio Grande 
rivers. The engineering skill possessed by them is evi- 
denced by the following incident: A few years ago an 
engineer at field work, near Riverside, California, waa 
running a level for a proposed ditch. He found much dif- 
ficulty in establishing a satisfactory grade, so he returned 
to the stream and reconnoitered for a new start. To his 
surprise he found an old acequia, so old that he could 
scarcely make out its banks, and by carefully following 
its course he was surprised to discover that it brought 
him to the point at which he had originally wished to 
arrive with his ditch, and he built his new ditch on the 
lines of the old one. The grade was in every way satis- 
factory. 

A writer has said **that although the tomb of Moses 
is unknown the trav ler of today slakes his thirst at the 
well of Jacob. The gorgeous palaces of the wisest and 
wealthiest of monarches with their cedar and gold and 
ivory, and even the great temple of Jerusalem, are gone ; 
but Solomon's reservoirs are as perfect as ever. And if 
any work of this generation shall rise over the deep ocean 
of time, we may well believe that it will not be a palace 
or a temple, but some vast aqueduct or reservoir ; and if 
any name shall hereafter flash brightest through the mist 
of antiquity, it will probably be that of the man who in 
his day contributed to the happiness of his fellows by the 
construction of a system to bring freshness to the desert. * ' 
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The modern systems of irrigation in Egypt, India and 
South Africa have been developed by the English govern- 
ment. 

In Egypt the whole water supply comes from the Nile 
River, and the greater portion of this water comes during 
the high water season. The Nile rises in the equatorial 
region of Africa at a distance of 3300 miles from the sea. 
The high water begins in July and continues until Sep- 
tember. Vast quantities of sediment are carried down 
and deposited over the lands lying along its banks. The 
thickness of the layer of Nile mud which forms the soil 
of lower Egypt is found to be from forty to sixty feet. 
At Assuan the river has a normal flow of 100,000 cubic 
feet per second, but its flow varies during the year from 
7,000 to 475,000 feet per second. The irrigated area of 
Egypt is at present something over 7,000,000 acres, and 
about twice as much can still be put under water. The 
method of irrigation in use consists in flooding the land 
to a depth of three to five feet about the first of Septem- 
ber and of keeping this depth for about six weeks, when 
the water is drained back to the Nile, and the seed sown 
on the mud. The English are constructing large canals 
throughout the country and thus making it possible to 
irrigate at all times in the year, which makes it possible 
to raise two or more crops on the same land in each year, 
whereas the old method admitted of only one crop. It 
is only since the English have been in control that any 
thing has been done to construct reservoirs and thus dis- 
tribute the water throughout a longer period. 

The first great reservoir has been constructed at 
Assuan and other systems are projected. 

The Assuan dam, which is built across the channel 
of the Nile, is 70 feet high, 6400 feet long, 23 feet wide on 
top, and 82 feet wide on the bottom. The depth of water 
in the dam when full is 65 feet giving a storage capacity 
of 3,326,000,000 cubic feet or 863,400 acre feet. The first 
cost of the dam was about eleven dollars per acre foot of 
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storage capacity. Engineers estimate that if the reservoir 
system can be made large enough to maintain a uniform 
flow of water throughout the year, it would at all times 
discharge about 257,230 acre feet per day, which is about 
one third of the total flow of the Nile. 

The country is very flat, the grade of the river varies 
from one half to one third of a foot per mile, thus making 
it difficult to get fall enough in the ditches to get the 
water out upon the land. The water has usually to be 
raised from the ditch by some system of pumping or lift- 
ing. Each flood of the river fills the ditches to a greater 
or less extent with mud and this has to be cleaned out 
each year. From the fact that the government owns and 
controls all water in the country and supervises its dis- 
tribution, there is very little litigation over water rights. 
The whole subject of irrigation is handled with a view to 
making it produce a revenue to the government. The 
farmer who uses the water has no rights and is not sure 
that having used the water one year he will be able to 
get it another year. 

As noticed above, the English have been the people 
who have engaged in the modem development of irriga- 
tion in India. India has a rainy season during which great 
quantities of water are precipitated, but during the grow- 
ing season the climate is hot and dry. Some of the greatest 
irrigating systems in the world have been developed here, 
the total expended by the British government being calcu- 
lated in 1900 to have reached the sum of nearly $350,000,- 
000. The total area irrigated in 1901 was 23,000,000 acres ; 
to this was added during the next six years about 5,000,- 
000 acres. The total mileage of ditches in operation in 
1907 was 3,259 miles in central and northern India, while 
in all India the mileage is 35,730 miles. Here as in Egypt, 
the government retains the title to the land and water, 
the whole being handled on a leasing system. 

Australia has a large interior region where little 
rain falls during the growing season and where few rivers 
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flow across the country to furnish sources of water sup- 
ply for irrigation; still even in this country the English 
have developed large systems which are bringing much 
land under cultivation. 

The area of Australia is about the same as that of the 
Ignited States exclusive of Alaska. The greatest trouble 
met with is to find the people to occupy the land, as the 
country is not very heavily inhabited. Bach state in the 
federation forming the Australian Colony controls all mat- 
ters relating to water within its boundaries. The state 
retains ownership of the water and administers its dis- 
tribution, but the farmer is allowed to acquire title to the 
land. Charges for the use of water are very low, and the 
government offers very attractive inducements to get 
settlers upon the land. 

There is still another English Colony where much 
has been done to develop irrigation. I refer to South 
Africa. The practice of irrigation has here been carried 
to a great extent, and the use of water for that purpose 
has been reduced to such a system, in the matter of law 
as well as practice, as to find few rivals even among older 
countries. Nearly all of this development has taken place 
since the Boer war. The whole country is dependent 
upon irrigation, and all local, colonial, and state govern- 
ments are greatly interested in the subject. The govern- 
ment constructs the ditches and reservoirs, and having 
recovered the cost by the sale of the land that can be 
watered turns the system over to the owners of the land, 
but it retains the right to regulate all works and the water 
so far as to prevent disputes as to ownership and distribu- 
tion. 

Italy offers an example of the large use of water for 
irrigation under circumstances where the very life and 
prosperity of the state depends upon this system of crop 
production. In the valley of the Po river alone there are 
5,000,000 acres under irrigation. Several other of the 
northern divisions of the peninsula are covered with a net 
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work of canals, crossing over and under each other, and 
bringing water to nearly every field. 

The main water supply for the provinces of Ked- 
mont and Lombardy, where more than half of the irri- 
gated land in Italy is situated, is the Po river. This stream 
is of a torrential character for some distance from its 
source, but upon leaving the mountains it changes into a 
broad stream with a sandy channel, much like the Platte 
and the Arkansas. Farther down there is scarcely any 
fall and it becomes a broad, sluggish stream. Northern 
Italy is not an arid country; its average annual rainfall 
is nearly three times that of Denver; in some places ris- 
ing even as high as ninety inches, but this water is not 
so distributed through the year as to be present when 
most needed. 

The subject of irrigation has become more nearly an 
exact science in Italy than in any other part of the world, 
and some of the greatest students of the subject are found 
in that country. For a number of years the other coun- 
tries, including our own, have sent men to study their 
methods and systems. It also leads in the laws and regu- 
lations governing, and the administration of the works. 
Their methods are more interesting to us than those of 
the English in the various colonies, because the country 
and its climatic conditions are more nearly like our own. 
There are laws regulating the diversion and use of water 
by individuals and by corporations similar to those in 
this country, and by associations of consumers, much re- 
sembling our irrigation districts. The government bears 
much the same relation to large projects that our govern- 
ment does to the Reclamation Service. 

In the province of Lombardy, there are three types 
of irrigation: There is the Grand Canal, owned by the 
government, and used for navigation, irrigation and 
power; there is the canal owned by a corporation re- 
sembling the irrigation corporation company of the 
United States; and finally, there is the canal, owned and 
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operated by an association of farmers, like the mutual 
companies of this country. 

So much has been borrowed from Italy in the devel- 
opment of our own systems of irrigation, and so much 
may still be learned, that I propose to discuss with some 
detail one example of each of these three methods of 
ownership. 

The largest and oldest of the Italian government- 
owned canals is called the\6rand Canal. It was begun 
in 1177, and for more than 700 years it has been used both 
for navigation and irrigation. It has a dam 918.5 feet 
in length, and from 31 to 58 feet in breadth, and extends 
diagonally up stream, but does not entirely cross it. Some 
idea of the skill exercised in the construction of this dam 
may be had from the fact that it has stood more than 200 
years, though at times there have been tremendous floods 
in the river. 

There are over 100 ancient rights to the use of water 
in the canal, which entitles the owners to the free deliv- 
ery of the water covered by the rights, nothing being paid 
to the government for construction, administration or 
distribution of water to these old appropriators. No 
perpetual rights are now being sold by the government, 
the usual limit for concessions being thirty years. What 
water the government has to dispose of is sold to the 
farmers for $180.00 per cubic foot for the entire year. 
$140.00 being the charge for sunimer use only. 

A corporation-owned ditch is the Villoresi Canal, 
which belongs to the type of ditches of the largest kind 
in our country. Its operation resembles that of the Amity 
and High Line ditches in this state. The arrangements 
for delivering the water have been worked to the finest 
details, and to greater perfection than in many of the 
large ditches of this country. The canal was planned and 
partly carried into effect five hundred years ago, but it 
was not until the latter half of the nineteenth century 
that the system was completed. After many difB'culties, 
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and after many years spent in trying to construct the 
canal, a corporation offered to build it if the city of Milan 
would give a -bonus of $400,000. This the city did, and 
the work was pushed to completion. It is said that no 
irrigation works in America equal it in the strength and 
perfection of its engineering features. Prom the dam at 
the head to the smallest measuring box on the laterals 
the work has been planned and carried out with a care- 
ful consideration of the service it is to give. The dam is 
950 feet long, 78 feet wide, and 12 feet high, and is built 
of concrete faced with cut granite masonry, and is pro- 
tected at the foot by a masonry platform which extends 
down stream 50 feet. Both ends of the dam are protected 
by masonry wing-walls, to protect it from great floods. 
The management of the canal is of great interest to us. 
The territory served is divided into four main districts, 
each of which is supplied with one or more branches. The 
farmers who live under the branch canals are united into 
two classes of associations, one of which is a subdivision 
of the other. The larger of these two latter embraces the 
whole of a secondary canal, or all of one of its more im- 
portant branches. The smaller association is composed 
of those farmers who take directly from field laterals, 
each lateral being separately organized. These laterals 
have representation in the larger society. The Italian 
Society for Aqueducts, which owns the main canal, does 
not, as a rule, retail water to the individual farmer. It 
sells it at wholesale to the larger association and it retails 
it to the consumer in the smaller society. The contracts 
are for six years. In selling water to these associations 
the canal company does not have a uniform price; it 
charges for the distance the water is carried. The charge 
for delivering water at the lower end of the canal is 
greater than at the upper end, because the expense and 
loss from evaporation and seepage are greater. The cubic 
meter (equal 35.31 cubic feet) is the unit of measure in 
large sales, in retail the liter per second (0.035 cubic feet 
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per second) is the unit. Among the members of the asso- 
ciation made up of the final consumers no attempt is 
made to divide the water by measure. They make their 
division on the time basis, each one taking all the water 
belonging to his association for the number of hours each 
week as represents his share of the total payment for the 
water turned out to the association. 

Under this canal water can be obtained in one of 
three ways: First, at an annual rental of $166.00 per 
cubic foot, and this may be made a perpetual right for 
forty years by the payment of one dollar per year addi- 
tional ; second, by paying $5.80 to $7.75 a run of seven 
cubic feet of water may be had for one hour each week; 
third, a farmers' association may purchase water at 
wholesale on a special form of contract. 

I spoke above of three forms of organization, the 
third being like our mutual ditch companies where a 
number of farmers develop their own ditch system and 
use their irrigation property jointly. The Vettabbia 
Canal affords an example of this kind. This is owned and 
operated by an association of farmers, there being fifty 
voting members ; some of which members represent other 
associations of farmers. The members of the main asso- 
ciation pay each year a certain amount to keep up the 
system, and each member is entitled to a definite amount 
of water. This canal is said to be the oldest in Lombardy, 
having been used as early as the year 1236. 

Italy, like other governments of Europe which go 
into the irrigation business, seeks to make a profit to the 
state from the sale of water. The price charged for 'syater 
in various districts is different, depending upon the dis- 
tance the water has to be carried, and the competition 
offered by private companies. The unit of measurement 
is usually the cubic foot, and the time of service is from 
a greater or less portion of a year to a whole year, though 
for small fields it is charged for by the acre. 

The uses to which the water may be put are for sum- 
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mer irrigation, for winter irrigation, power for operating 
farm machinery, power for industrial establishments, and 
water for making ice. 

There is a regular tariff for each of these uses except 
the fourth, for which special agreements are made. The 
government does not guarantee the full amount, but in 
case the full amount is not furnished a proportional dis- 
count is made in the charge. 

There are three methods for regulating the charges 
for use : 

1. Charging according to the area irrigated. 

2. For the quantity flowing throjigh a simple open- 
ing in the side of a canal. 

3. For the quantity delivered, measured by reg- 
ulating either the pressure on an orifice or the depth 
flowing over a weir. 

Irrigation is carried on at the present time in many 
parts of the world, but our time will not permit a more 
extended notice of the particular systems developed. We 
shall have to content ourselves with saying that in France, 
Spain, Algeria, England, in Assyria and China, in Siam 
and Japan, in many of the larger islands of the world, 
and many of the continental portions of North America 
the value of the artificial furnishing of water to supple- 
ment the not too adequate natural supply has been recog- 
nized and irrigation is becoming in all these countries a 
regular and systematic practice. 

When we consider the large amounts of money spent 
by the British government in its various colonies in irri- 
gation enterprises we realize that the E'nglish are far and 
away the greatest irrigators in the world. 

Before taking up the subject in our own country, I 
shall devote a lecture to the study of the methods adopted 
and the laws enacted in Canada to conserve the water 
supply and to secure a fair and equitable distribution of 
it to the people of its semi-arid region. 



OUTLINE OF LECTURE 2 

Conditions in Canada described. Dominion Parliament 
controls in Alberta and Saskatchawan. 

In British Columbia local legislature controls. 

C. P. Ry. has largest enterprise. Calgary. 

Duly of water in Canada. 

Provisions of the Act of the Dominion Government. 

Cubic foot per second legal unit of mjeasurement. 

Procedure to acquire water right. 

Piling of application, what to show in it. Public notice. 

Minister of interior. 

Law in British Columbia. 

Board of three members. Measurement of streams. How 
to acquire priority. Posting of notice. 

License to use water appurtenant to land. 

Right to enter lands of others. 

Abandonment by non-use. License cancelled for waste. 

Water Recorder may order repairs to prevent seepage. 

Account kept with each source of supply. 

Large enterprise may absorb smaller ones. 

Judicial powers conferred on oflScers. 

Officers may try criminal cases arising in use of water. 

Location of arid and semi-arid regions of the U. S. 
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Mormons first practical irrigators in our country. 

Greeley colony in Colorado. 

Irrigation in California. 

No fixed law to determine irrigation questions. 

Origin of word Riparian. Riparian law in England. 

English law brought to America. Modified to suit condi- 
tions. 

Different states took different views. 

Colorado doctrine. California doctrine. 

Our conditions are * different. . General government was 
slow to exercise control and many private rights had 
become vested. 

What brought settlers to commence irrigating in the 
West. 

Definition of vested right. 



LECTURE 2 

Canada has an area about equal to that of the United 
States, with a climate varying from the high temperate 
to the frigid of the Arctic Zone. Like our own country, 
it is humid in the eastern portion and arid or semi-arid 
in the western or mountain section, though the aridity is 
nowhere as great as in the dryer portions of the United 
States. While it is a colony of Great Britain, its govern- 
ment is very similar to our own, its General Parliament 
having about the same powers as our Congress. The dif- 
ferent provinces each has its local legislature, correspond- 
ing to our State Legislature. In Alberta and Saskatche- 
wan the general laws governing and controlling water are 
made by the Dominion Parliament, which deals with all 
irrigation rights and matters. 

In the Province of British Columbia, the local legis- 
lature has greater rights of control, and their fundamen- 
tal law, called the * * Water Act of 1909, ' ' was enacted by 
the provincial legislature. 

There are four provinces in Canada in which the 
subject of irrigation has received much attention, these 
being the provinces lying within the arid region. One 
of the greatest projects in the country is owned and oper- 
ated by the Canadian Pacific Ry. Co., they having devel- 
oped the work for the purpose of making a market for 
their lands, of which they owned something over twelve 
million acres. At the close of the year 1909 this company 
had expended over two and one-half million dollars. Irri- 
gation in South Alberta dates from 1892, a series of dry 
years at that time having caused the government to turn 
its attention to the question of aiding the settlers in sup- 
plementing the occasionally small rainfall by artificial 
lueans. Surveys were made to ascertain where irrigation 
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could be applied with the best advantage, and it was 
shown that there were three extensive areas available — 
one of about 250,000 acres in the Lethbridge district; a 
second, near the junction of the Bow and Belly rivers, 
of 350,000 acres; a third, much larger, on the main line 
of the Canadian Pacific Railway, extending about 150 
miles east of Calgary! This last body of land became 
the property of the said railway company and is known 
as the Bow Valley Irrigation Block. 

Experience has shown that the duty of water^ that 
is the amount of land that can be irrigated with a given 
amount of water, varies, first, with the nature of the soil ; 
second, the age of the soil ; third, the kind of crop ; fourth, 
the weather conditions; fifth, the grade and condition of 
the canals ; sixth, the distance the water has to be carried 
before application to the soil, and seventh, the experience 
and skill of the irrigator. In the Alberta Province, the 
duty is fixed at one cubic foot of water per second, flow- 
ing 153 days for 150 acres, the season being from May 1st 
to September 30th. The company delivers the water to 
each 160 acres, this amount of land being a farm unit. 

Briefly stated, the provisions of the Irrigation Act 
are: 

1. Water in all streams, lakes, springs, ponds or 
other surface waters is the property of the Dominion 
Government. 

2. Companies or individuals may acquire the right 
to use water by complying with the provisions of the 
statute. 

3. The uses for which water may be acquired are: 
First, for domestic purposes; second, for the operation 
of industrial enterprises ; third, for irrigation, and fourth, 
for other purposes not above mentioned. 

4. The clear and indisputable right to use the water 
is given, so long as it is applied to a beneficial use. 

5. Such rights may be forfeited by abandonment, 
waste, or non-use. 
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6. Users of water rights shall have the protection 
and assistance of permanent government officials and all 
disputes and complaints shall be referred to and settled 
by such officials, whose decision shall be final. 

The cubic foot per second is adopted as the unit of 
measurement of flowing water and the acre foot as the 
unit for quantities of water. The title to the water never 
passes out of the government. The rights of persons who 
had acquired a right to use water before the passage of 
the act are protected, others must proceed under the 
statute. The procedure is as follows — application is made 
setting forth the applicant's name, residence and occupa- 
tion; his financial standing; source of water and point of 
diversion; probable quantity of water to be used; size 
and character of the works to be constructed; area and 
amount of land to be irrigated; viilue of the land with 
present improvements at the present time; the probable 
number of consumers; and, if water is to be sold, the 
rate at which it will be sold. 

The application is filed with the commissioner. Per- 
mission in writing must be obtained to go along, across 
or under any road right of way. A plan on tracing linen 
must be filed showing in detail all the proposed works, 
and a more general plan showing the source of supply, 
the land to be irrigated and line of canal and reservoirs, 
if any. The application, plans, etc., are to be open for 
examination by the public at all times at the offibe of the 
commissioner. Public notice is given of the filing of the 
application and thirty days given for any one to protest 
the granting of it. The application and plans are exam- 
ined by the government engineer and receive his ap- 
proval. The commissioner then issues his permit to pro- 
ceed with the work. The time for commencing the work 
is limited, and where it is to be in a reasonable time, the 
commissioner states what shall be a reasonable time. 

, The Minister of the Interior, corresponding to our 
national Secretary of the Interior, has many powers; he 
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may define the manner of measuring water; the duty of 
water; in what part of the year water may be used; fix 
the fees to be paid for licenses ; regulate the amount that 
may be diverted from any stream ; fix the rate for which 
water may be sold by appropriators ; authorize some per- 
son or officer, whose decision shall be final, to decide 
what is surplus water under the Act. 

As has been said above, the province of British Co- 
lumbia has greater local control of water than has Alberta. 
Its L-egislature passed a ** Water Act'* in 1909, which 
was amended in 1912 relating to diversion, acquisition 
and use of water. The same units of measurement as 
in Alberta were adopted. 

One section of the Act is of sufficient interest to war- 
rant full statement here. 

** There shall be and there is hereby created a tri- 
bunal, named the Board of Investigation, for the purpose 
of hearing the claims of all persons holding or claiming 
to hold records of water or other water rights under any 
former public Act or Ordinance, of determining the 
priorities of the respective claimants, of prescribing the 
terms upon which new licenses, replacing records under 
former Acts, to take and use water pursuant to this Act 
will be granted, and generally of determining all other 
matters and things in this part of this Act, or by the 
Lieutenant Governor in Council referred to the Board 
for determination." 

The Board consists of three members, one being the 
Comptroller of Water Rights, the others appointed by 
the Lieutenant Governor. 

The Minister may cause measurements to be taken 
upon any stream to determine the flow at low water, high 
water, and flood times, and permissions to use water from 
any stream are to designate at what stage of the stream 
the water is permitted to be taken. 

Priority of right to use water may be acquired for 
the following purposes : First, domestic use ; second, mu- 
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nicipal purposes; third, irrigation purposes; fourth, in- 
dustrial use; fifth, power; sixth, mining; seventh, clear- 
ing streams for driving logs; eighth, lowering the level 
of any standing water for the purpose of reducing the 
same. No license may be issued for more than one pur- 
pose* No license may be issued to give the right to sell, 
barter, or exchange water, or to sell power generated by 
water. 

A person intending to apply for license to divert 
water is required to post a notice near the proposed place 
of diversion setting forth such intention. A right to 
change the point of diversion or to change the course of 
a ditch, flume, or other conduit, is required, by making 
application to the Comptroller and giving such notices, 
and complying with such terms as he may direct. 

** Whenever a license is granted for the use of water 
upon any particular hereditaments, such license shall be 
deemed to be appurtenant to the hereditaments in re- 
si>ect whereof such license is granted, and shall pass with 
any demise, devise, conveyance, alienation, or transfer 
of such hereditaments." 

A licensee whose license includes the right to store 
water, and whose works have been approved, may pro- 
ceed with the construction of the works, and permission 
is given to turn the water stored back into the public 
stream and to recapture it further down the stream, all 
expense of measuring the water into and out of the 
stream to be borne by the reservoir company. 

Any licensee may enter upon, take, use, and occupy 
so much of the lands of others without their consent as 
may be necessary for the construction, maintenance and 
operation of his works in or upon such land, proper com- 
pensation being given for the land so taken. Whenever 
a license is issued it is understood to be for a beneficial 
use of the quantity of water permitted to be taken and 
no matter how much the permit allows to be taken, no 
more shall be diverted than can for the time being, be 
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put by him to a beneficial use. If it be satisfactorily 
shown to th6 Comptroller that the water or any part 
thereof is not being beneficially used, the party making 
the showing may be granted a license to use such portion 
of the original licensee's appropriation. Every license is 
subject to cancellation for waste or for non-use, or for 
non-compliance with the regulations of the Comptroller. 
Though the appropriator has conformed in every way 
with legal requirements as to securing his right and the 
construction of his works, the Water Recorder is given 
the power at all times to order reasonable repairs, alter- 
ations and improvements in the works to prevent exces- 
sive loss by seepage. 

Mr. Kinney, in speaking of the general operation of 
the law, says, **The Water Law is drastic and covers the 
subject of the title to and the use of waters in its most 
minute details. In fact, I consider it one of the most 
effective statutory laws upon the subject in existence. ' ' 

The government has endeavored, by a careful system 
of surveys, to determine the actual supply of water avail- 
able from each source. One of the main features of the 
work was to determine, by careful measurements and 
gaugings, the actual supply of water available from each 
stream, so as to know what there was to grant, and thus 
prevent the wasting of money in places where the owners 
cannot hope to secure water without taking what prop- 
erly belongs to prior appropriators. This system has 
entirely prevented wildcat enterprises. A debit and credit 
account is kept with each stream. It is debited with what 
the measurements show it can be depended upon to fur- 
nish, and credited with each quantity allowed to be taken 
out. When the whole of its capacity is found to be taken, 
no other appropriations will be permitted to be made from 
it. An examination of the register kept with the stream 
will show at any moment just how the account stands. 

We are to remember that no title can be secured to 
the water; that remains always in the government; all 
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that can be had is the right to use — the usufruct of the 
water, and this can be retained only by strict conformity 
to the requirements of the law as to use. 

Under the right of eminent domain a larger enter- 
prise may take in a smaller in the same class of appro- 
priation, even though the owner of the smaller may not 
wish to sell. This affords an opportunity for the forma- 
tion of a monopoly of the business by. a large concern. 
If a concern proposes to develop an irrigating system for 
the purpose of selling water to consumers, it must, upon 
making application for right to divert water, show that 
it has secured actual contracts to purchase all of the water 
which it proposes to take, for it will not be permitted to 
take more than it shows it has a real, present use for. 

Another feature which deserves attention from stu- 
dents in this country is the judicial powers conferred 
upon administrative oflScers. In our country if the Water 
Commissioner, the Division Superintendent, or the Engi- 
neer discovers a violation of the law he must bring the 
offender into the regularly established courts of the state 
to be tried. In British Columbia, each of the officers cor- 
responding to those just named is empowered to sit as a 
judge in a court of his own to try civil cases involving 
any of the laws pertaining to the appropriation and use 
of water and to decide them according to the law and the 
evidence. They are empowered also to try summarily crim- 
inal cases arising out of the same subject matter, and 
may inflict a fine or send the offender to jail, the only 
limitation being that the fine shall not exceed $200.00, 
nor the imprisonment three months; but both the fine 
and imprisonment may be joined in one sentence. 

A fact that speaks much for the Canadian method 
of handling the water question is that in the five first 
years of its application, the years which usually give rise 
to much litigation in our country, there has been scarcely 
a case over such matters coming before the courts of the 
Provinces. A system that can be inaugurated and carried 
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into effect over a large territory, dealing with interests 
that come so near home to every man in the community, 
adjusting old, previously acquired rights, without arous- 
ing animosities which are aired in the courts must have 
something vital and well directed in its conception. 

Having made the circuit of the countries in which 
irrigation is being practiced; having presented a hasty 
view of the history of the art; and having presented in 
detail some of the methods adopted by the foremost 
among advanced nations, we may now profitably turn our 
attention to the subject of irrigation in the United States. 

You are familiar with the fact that extending from 
the shores of the Atlantic to within a few hundred miles 
of the eastern base of the Rocky mountains the annual 
rainfall is sufficient in quantity, and is so distributed 
throughout the year as to permit the growing of crops 
without resorting to artificial means of supplying water. 
Commencing at a north and south line across the country 
at about the longitude of Lincoln, Nebraska, a section of 
country is found which extends thence west to the Pacific 
ocean, in which climatic conditions are such that, except- 
ing in certain more favored small areas, the rainfall is 
either too slight, or it comes in the early and late months 
of the year, leaving the months of the growing season 
with an inadequate supply of moisture to mature crops. 
The eastern part of this last named region does not feel 
the shortage of summer moisture so severely as the por- 
tion lying close to the mountains and in the inter- 
mountain section, and is hence called the semi-arid region. 

The states along the eastern base of the Rockies and 
those between the Rockies and the western coast ranges 
suffering the most from lack of summer moisture are 
called the arid region of North America, or more accur- 
ately of the United States. 

The states included in this section of our country are 
Arizona, California, Colorado, Idaho, Montana, New Mexi- 
co, Nevada Utah and Wyoming and the eastern portions 
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of Oregon and Washington. The semi-arid region includes 
the states .of Kansas, Nebraska, North Dakota, Oklahoma, 
South Dakota and Texas, and the western portions of 
Oregon, Washington and Northern California. The degree 
of aridity in these various states, and in different parts 
of the same state varies greatly. 

It will be our task in the remaining lectures of this 
course to study the conditions of the climate in the Arid 
Region of the United States ; to review the history of its 
application of water by artificial means to supplement the 
small supply afforded by nature; to trace the develop- 
ment of the system of laws by which the whole subject 
is now controlled, and to show what the national govern- 
ment is doing to assist the settlers in this vast region to 
convert the desert into a fit abiding place for man. 

To the Mjormons who entered the present state of 
Utah in the year 1847 is due the credit of being the first 
white men who practiced irrigation in our arid West. 

The first co-operative and associated effort to con- 
struct irrigation works outside of Utah was made in the 
year 1870 by the people forming the Greeley Colony in 
Colorado. Some small ditches had been taken out by in- 
dividual settlers to water lands lying near the streams, 
in various parts of Colorado some years before the Greeley 
Colony was formed and enough had been done to prove 
that the desert was not barren because of the lack of 
fertility in its soil, and to show that by the applitjation 
of water by means of ditches unheard of crops could be 
obtained. All that was lacking was men with faith in 
the future and capital to invest to develop the vast and 
increasing systems of irrigation we see today in all parts 
of the arid West. In the early seventies, irrigation was 
started in California, the Riverside Colony having settled 
about seventy miles east of Los Angeles in 1871. It is 
hardly necessary to trace the various beginnings of the 
art in the different states; our purpose is to study the 
body of laws to which the art has given rise. The people 



32 LAW OF IRRIGATION 

of our country had no experience to guide them in law 
making to fit the subject. Nothing had occurred in the 
history of the settlers of the United States to establish 
the nature of the rights which were to be protected. No 
body of precedents was to be found in the law books to 
guide the judges in the settlement of the questions which 
at once began to call for their attention. Many of the 
questions were what are known to the lawyer as ques- 
tions of the first impression. The legislatures were not 
well enough informed to enable them to enact proper 
laws for the guidance of the people and their courts. 
There was for a time an apparent race between the courts 
and the law-making bodies to see who would first an- 
nounce the correct legal principles. It is not surprising 
that for a number of years we find the higher courts re- 
ceding from the ground at first taken and trying to ad- 
just their decisions to the experience of irrigators. 

Prom the word in the Latin, ripa, meaning the bank 
of a stream, we get the word riparian. 

In England, where the serious question concerning 
water is how to get rid of the excess by drainage, long 
accepted custom had ripened into a law declaring that 
water in a stream must be allowed to flow as it had been 
wont to flow. That if a person owns land through which 
or bordering on which flows a stream, he has a right to 
insist that such stream be allowed to flow in its old and 
accustomed channel without being diminished in quantity 
or changed in quality. He may have had no use which 
he could make of the waters of the stream, but simply 
to satisfy his desire to see it flow by was reason enough 
to prohibit others above him from diverting the waters 
from the stream, and those below from constructing dams 
so as to set the water back over its banks upon his ground. 
This was known as the right of the riparian owner, and 
his rights as riparian rights. 

The law of England having been brought by the 
colonists to America as a part of their heritage from the 
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mother country, the same view as to riparian rights was 
enforced here, and in all of the Eastern and New England 
states the law remains to this day as it was and is in 
E'ngland. 

When, however, the subject of irrigation began to at- 
tract attention in the West, it was soon made evident 
that there would of necessity have to be some modifica- 
tion of this law as the very nature of the business would 
require the diversion of the water of a stream, and that 
such water if it returned to the stream at all might not 
return until it had passed through the soil for many miles, 
thus making it impossible to respect the riparian rights 
of those below the point of diversion. 

As different states took up the subject and state leg- 
islatures sought to frame a code of laws pertaining to 
irrigation two diametrically opposite views of this sub- 
ject were adopted. Some states, like our own, struck 
right at the root of the matter and declared that the doc- 
trine of riparian rights was not to be recognized. Other 
states, as California, sought to take a middle ground and 
while abrogating to some extent the law of riparian 
rights, endeavored to keep that law in force as to certain 
conditions. 

Thus we have two systems in the different Western 
states, but experience is showing that the whole doctrine 
of riparian rights must finally be abandoned. 

A condition exists in the United States different from 
that found in any other country. Elsewhere, at the very 
inception of the problem of irrigation the government 
has assumed ownership and control of the waters of the 
country and has formulated rules to govern the taking 
and using of the water upon land. Thus those countries 
have been free to a large extent from the perplexing 
questions of conflicting rights to the use of water from a 
certain stream and many other questions. In our country, 
however, the first settlers in the arid region were not in- 
terested in agriculture. They were brought hither by the 
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lure of the mines, and from mining turned their attention 
to stock raising over the almost limitless grass-covered 
prairies. Occasional settlers entered upon land along the 
banks of the streams and constructed, each for himself, 
short ditches to irrigate the small tracts they were seek- 
ing to cultivate. As the project of farming by means of 
the artificial application of water to the growing crop 
was found to be practicable and highly profitable, more 
ambitious projects were started ; a larger or smaller num- 
ber of farmers joined forces to construct larger and longer 
ditches to carry the water farther from the stream and to 
cover larger areas. Gradually the attention of capital 
was drawn to the subject and men were soon found who 
were far-sighted enough to forsee the possibilities pre- 
sented and ditches extending many miles, carrying many 
hundreds of feet of water; and irrigating thousands of 
acres of land were projected and built. In many in- 
stances all the waters of a stream were appropriated and 
used; in some instances much more was claimed than the 
stream had ever been able to furnish. During all this 
time, while vested rights were being acquired government 
paid little or no attention to the subject. Finally when 
government did turn its attention to the growing import- 
ance of irrigation, the time had passed when it could as- 
sume that complete control which obtains in other 
countries. 

I have used the term vested right. In law the term 
as here used, means a right which is complete and con- 
summated, so that nothing remains to be done to fix the 
right of the person to enjoy it. No man, nor even the 
government, can question a vested right. The only ques- 
tion that can arise is whether the right is truly vested. 
Prom the condition above described has arisen a vast 
amount of litigation and the end is not yet. 



OUTLINE OF LECTURE 3 

Classification of waters. 

Navigable streams public and under control of U. S. 

Water course defined. 

Several points in definition: there must be a stream, a 
channel, a bed and banks. Not a mere chance drain- 
age way. 

Tributaries are water courses. 

Springs defined. Appropriation of springsj. 

Waste water. Subterranean waters. 

Seepage water. 

Each state decides where title to land covered by water 
rests. 

Navigable streams meandered. 

There can be no title to water so long as it flows nat- 
urally. 

Use for navigation is paramount, and to some extent con- 
trols non-navigable tributaries. 

Law requiring fish screens is valid exercise of police 
power. 

State ownership and public ownership is same. 

Different states have by statute or constitution declared 
the public ownership of water. This is state control 
as distinguished from government control. 

An appropriator owns the right to the use of the water, 
not the water. The right to use is a property right. 
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Constitutional provisions of different states. 

Take especial notice of the meaning of the language as 
used in Colorado constitution and statute. 

Notice the effect of these provisions on the doctrine of 
riparian rights. 

Peculiar position of the Court in Idaho as to riparian 
rights and appropriation. 

Dedication in Wyoming very complete. 



LECTURE 3 

WATERS : 

Public or Navigable. 
The sea. 

Great Inland Lakes. 
Rivers Actually Navigable. 
Waters designated by the statutes of a state as 
Public. 

Private or Non-Navigable: 
Surface : 

Rivers and Water Courses Non-Navigable: 

On the Public Domain of the U. S. 

On lands owned by a state. 
Small Lakes and Ponds. 

On the Public Domain of the U. S. 

On land owned by a state. 
Flood or Storm Waters. 
Swamps and Marshes. 
Surface Water Proper. 

Subterranean : 

Underground Water Courses. 

With known and defined channels. 
With unknown or undefined channels. 
The Underflow of Surface Streams. 
Artesian Waters. 
Percolating Waters. 

Diffused percolations. 

Percolations tributary to Surface Water 

Courses. 
Those Tributary to Underground Res- 
ervoirs. 
Seepage Waters. 
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I give above a classification of the waters of the earth, 
taken bodily from Mr. Kinney's larger work on Irriga- 
tion. We shall have frequent occasion to refer to certain 
portions of this and to notice the relation of those waters 
which are used for irrigation to the other waters. 

It will not be necessary for our purpose to enter upon 
a complete analysis of this table. It will be sufficient to 
notice the first broad division into public and private 
waters. 

All rivers and streams which are of sufficient capac- 
ity for useful navigation are public, and are subject to 
the same general rights which the public exercise in high- 
ways by land. 

The same rule governs in the distinction between 
public and private lakes and ponds. If the lake is navi- 
gable in fact, its waters and bed belong to the state, in 
its sovereign capacity. 

In the Western states certain waters have, either by 
constitutional provision or by legislative enactment, been 
dedicated to the public, or in other words to the state, in 
such states the water flowing within their boundaries be- 
long to the state and thus form a third class of public 
waters. 

To the class of private waters belong the large num- 
ber of inland, fresh water, non-navigable streams which 
everywhere intersect the surface of the country, com- 
mencing with the almost imperceptible rill upon the 
mountain side and including all the tributaries with 
which it unites itself until it reaches the sea or a navi- 
gable stream. It is to this vast network of inland waters 
that our attention will necessarily be chiefly directed. 

What is a water course? As in many places in the 
law, we must look to the expressions of courts acting in 
their judicial capacity for a deflnition. Many such defi- 
nitions are to be found; the one which seems to be as 
clear as any and which meets all of our requirements was 
given by the Supreme Court of Idaho. **A water course," 
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says the honorable judge, *4s a stream of water flowing 
in a definite channel, having a bed and sides or banks, 
and discharging itself into some other stream or body of 
water. The flow need not be constant, but must be more 
than mere surface drainage occasioned by extraordinary 
causes; there must be substantial indications of the ex- 
istence of a stream which is ordinarily a moving body 
of water/' 

In this definition we are to notice several points; to 
be considered a water course there must be a stream; a 
channel, a bed and banks. The mere fact that a gully 
or depression in the ground furnishes a place for the dis- 
charge of water from heavy rains and is dry as soon as 
the excess water has run away does not make it a water 
course. While the stream may not be present on the sur- 
face at all times of the year, there must be a well defined 
track through which the water will and does run during 
a part of every year. Some states have by statute de- 
fined the term; our state has not done so. Should the 
stream by reason of floods, get beyond its accustomed 
banks and spread out over the adjacent land, it is none 
the less a water course. Riparian rights can only exist 
on the natural water courses. 

The tributaries of natural water courses are all water 
courses; and streams, both surface and subterranean, 
which contribute their waters, in however small amounts, 
to the flow of the main streams, are water courses. 

Springs are those places where water issues natural- 
ly from the surface of the earth. They are the principal 
sources of natural water courses. If the water simply 
arises to the surface and does not flow off the water is 
treated as subterranean. 

In most of the Western States statutes provide that 
the owner of land upon which springs arise shall have 
the first right to the use of the water to the extent of his 
actual needs before others can claim the right to the water. 

Waste water may be of one of three classes: First, 
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it may be water that the imer has actually wasted by al- 
lowing it to run beyond his control; second, it may be 
water which has been used and which after running over 
the land has run oflf and escaped; third, it may be water 
which from some unavoidable cause escapes from ditches 
and canals or other works by overflow or seepage. 

Subterranean or underground waters are those which 
flow, percolate, or lie under the surface of the earth, not 
visible to the eye. These waters will demand a much 
fuller discussion in a later part of our work. Seepage 
waters may be defined as water which having escaped 
from irrigating works sinks into the ground and reappears 
on the surface at some lower level. These also will call 
for larger discussion at the proper place. 

Owing to the limits of space to which I am confined, 
I shall not enter upon the discussion of the nature and 
extent of the ownership of the public in public waters, 
but shall limit my discussion as nearly as possible to the 
subject before me, the irrigating waters of the country. 

It will be suflScient here to say that wherever a 
stream furnishes opportunity for navigation of vessels 
above the size of pleasure boats, the interest of the public 
in such stream as highways of commerce endows them 
with a character which justifies the government in assum- 
ing control of them. How the conflicting interests of 
claimants for navigation rights and for irrigation are ad- 
justed will be matter for later discussion. 

As to where the title rests in land covered by the 
waters of a navigable stream we may say that it is left 
to each state to settle that question within its own borders, 
and that different states have treated the matter differ- 
ently; some carrying the title to land adjacent to the 
stream to the middle line of the stream ; others retaining 
title to the bed of the stream in the state, 

. Some of the navigable streams have been meandered 
by the General Government, in the course of the survey 
of the public lands. When the government meanders any 
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body of water or a water course and sells the adjoining 
land to settlers, and the water is navigable, the title to 
the land between the meander lines vests in the state in 
which it lies, to be held in trust for the people of the state. 
The General Government retains title to no part on either 
side of the meander line. 

So long as water flows naturally, there can be no 
title to it either in the public, the state or an individual. 
It is like a wild animal ; it must be reduced to possession 
before it can become the subject of ownership. 

Where the waters are public waters of the United 
States, the right of the public to navigate such bodies of 
water is paramount and superior to all other rights to 
use the water. But where the waters are strictly public 
navigable waters of a state, the relative right of naviga- 
tion with other uses depends upon the laws of the state. 
If, however, the state stream is a tributary of a navigable 
stream below under the jurisdiction of the United States, 
if their use would tend to injure or destroy the naviga- 
tion of the lower stream, the use above must yield to that 
below. The waters of any navigable stream may be ap- 
propriated and used for beneficial purposes, where the 
laws of the states in which is the appropriation permit 
the same and the appropriation does not tend to interfere 
with the navigable capacity of the stream. 

A law is valid, under the police power of the state, 
which provides that at the intakes of all canals and 
ditches, where water is diverted from the natural stream 
for irrigation or other use, the owner of such ditch or 
other works shall construct screens to prevent the fish in 
the stream from going down the canals. 

To say that the waters of the state are the property 
of the state, or to call them the property of the public 
means the same thing. When, therefore, dedication is 
made in either of these terms, the state in its sovereign 
capacity and not as owner is meant, whence it follows 
that the office of the state is regulative and administra- 
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tive only. When the people of the states in the arid re- 
gion placed in their constitutions the expression dedicat- 
ing all the waters in the state to the public they were evi- 
dently seeking to offset the common law provisions for 
the recognition of riparian rights, and as far as possible 
to do so in a State Constitution, to sanction the custom 
of appropriation for beneficial use. Some of the states 
not having placed this expression in their constitutions, 
have adopted statutes to the same effect. The dedications 
to the public most absolute in terms are found in those 
states which are most arid, the evident intent being to 
abolish the common law theory of riparian rights as far 
as possible. By this doctrine it seems that the use of 
the water is in the public, or the state, which in turn, 
under its police power, may prescribe by legislative ac- 
tion the details as to how an individual or corporation 
may acquire the right to the use of a portion of the water. 
This rule is called the doctrine of state control, as dis- 
tinguished from the doctrine of government control. 

As to the rights of the appropriator, in a s+ate like 
"Wyoming or Colorado, where there is an absolute dedi- 
cation of the waters to the state, the courts have held 
that the appropriator secures a right of use, which has 
been held to amount to a property right, and not a title 
to the running water itself. The title to the water of 
the appropriator fastens, not upon the water while flow- 
ing along the natural channel, but upon the use of a lim- 
ited amount for beneficial purposes in pursuance to an 
appropriation lawfully made and continued. 

The General Government adheres to the common law 
doctrine of riparian rights, hence as to the lands to which 
it still retains title this doctrine must be recognized, and 
no dedication of waters to the state can defeat the United 
States of this right. 

The states which have made the dedication by con- 
stitutional provision are California, Colorado, Idaho, 
Montana, New ^Mlexico, North Dakota, Washington and 
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Wyoming. Those which have secured the same end by 
legislative enactment are Arizona, Nebraska, Nevada, Ok- 
lahoma, Oregon, South Dakota and Utah, Because of 
the use that the information will have for us in the later 
part of our discussion, I state briefly the form of the vari- 
ous dedications appearing in constitution or statute or 
, both, in the above-named states. 

The Constitution of California provides: **The use 
of all water now appropriated, or that may be hereafter 
appropriated, for sale, rental or distribution, is hereby 
declared to be a public use, and subject to the regulations 
and control of the state, in the manner prescribed by law. 

**The right to collect rates of compensation for the 
use of water supplied to any county, city, city and county, 
or town, or the inhabitants thereof, is a franchise and can- 
not be exercised except by authority of and in the manner 
prescribed by law." 

You will notice that the dedication to the public is 
limited and applies only to waters already appropriated 
or that might be thereafter appropriated foi: sale, rental, 
or distribution. 

It does not apply to the water running in the stream, 
nor to water appropriated by individuals or corporations 
for their own use. It does not interfere with riparian 
rights. 

The' courts of California have declared under this 
provision that the distribution of water under the district 
irrigation law of the state is a public use. 

Realizing the weakness of this provision, the Legis- 
lature of California, by the Act of April 8, 1911, amended 
the civil code to read that '*A11 water or the use of water 
within the state is the property Of the people of the 
state. ' ' 

The Constitution of the State of Colorado goes much 
further in declaring: **The water of every natural stream, 
not heretofore appropriated, within the State of Colo- 
rado, is hereby declared to be the property of the public. 
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and the same is dedicated to the use of the people of the 
state, subject to appropriation as hereinafter provided. 

*'The right to divert unappropriated waters of any 
natural stream for beneficial uses shall never be denied. ^ ' 

The use thus dedicated to the people is, however, sub- 
ject to two limitations upon the part of the United States, 
to-wit, that the navigability of any stream is not to be 
destroyed or materially interfered with ; and the right of 
the U. S., as owner of lands within the state, which 
border upon a public stream, to the continued flow of 
its waters, so far, at least, as may be necessary for the 
beneficial uses of the government property, must not be 
impaired. Notice that in Colorado, by this dedication, 
the waters of the stream, so long as they remain in the 
stream, belong to the public. The only ofS.ce of the state 
is that of regulation under its police powers. 

The Colorado court has held that a constitutional 
provision such as the one just cited cannot give an ap- 
propriator of water for irrigation a priority as against 
appropriators for other purposes, acquired prior to its 
adoption. 

It will be observed that the Colorado dedication en- 
tirely does away with the doctrine of riparian right ; but 
an announcement by the United States District Court, 
sitting for Colorado, is of interest as it maintains this 
right in the face of the Constitution of the State. In the 
decision referred to the judge says: '* There is nothing 
in the Constitution of Colorado, or in the law relating to 
irrigation, which modifies or changes the rule of the com- 
mon law that for manufacturing, mining, or mechanical 
purposes each riparian owner may use the waters of run- 
ning streams upon his own premises, allowing such waters 
to go down to subjacent owners in their natural channel." 
He held that the waters of a certain stream were appro- 
priated when certain placer mining claims were located, 
saying, **and the owner of the claims is entitled to have 
them run, without diminution, subject to the reasonable 
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use of other riparian owners higher up on the course of 
the stream." . 

Idaho makes the dedication of waters, by constitu- 
tional provisions, as follows : * * The use of all waters now 
appropriated, or that may hereafter be appropriated, for 
sale, rental, or distribution, also all waters originally ap- 
propriated for private use, but which, after such appro- 
priation, has heretofore been made, or may hereafter be 
sold, rented, or distributed, is hereby declared to be a 
public use, and subject to the regulation and control of 
the state, in the manner prescribed by law.'* It is also 
provided that the right to collect water rates is a fran- 
chise ; that the right to divert and appropriate the unap- 
propriated waters of any natural stream to beneficial uses 
shall never be denied ; that priority of appropriation gives 
the better right; and the regulation of priorities as to 
the uses of water. 

A statute of Idaho has this provision, ** All waters of 
the state when flowing in their natural channels, in- 
cluding the waters of all natural springs and lakes within 
the boundaries of the state, are declared to be the prop- 
erty of the state." 

The Supreme Court of Idaho has taken a peculiar 
attitude in view of the express abrogation of riparian 
rights in the constitution and in the statutes of the state, 
by declaring: **That in that state a riparian owner upon 
the streams of the state, both navigable and non-naviga- 
ble, takes to the thread of the stream, subject, however, 
to an easement for the use of the public." Montana in 
her constitutional provision on this subject, differs from 
California only in the provision as to right of way, which 
reads as follows: ''The use of all water now appropriated, 
or that may hereafter be appropriated, for sale, rental, dis- 
tribution, or other beneficial use, and the right of way over 
the lands of others for all ditches, drains, flumes, canals, 
and aqueducts necessarily used in connection therewith^ 
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as well as the sites for reservoirs necessary for collecting 
and storing the same, shall be held to be a public use. ' ' 

Here as in California the dedication is of only a por- 
tion of the waters. 

New Mexico makes a total dedication, in these words 
in her constitution : ' ' The unappropriated water in every 
natural stream, perennial or torrential, within the State 
of New Mexico, is hereby declared to belong to the 
public. ' ' 

An Act of the Territorial Legislature of 1907, after 
repeating this language, adds, ''and are subject to ap- 
propriation for beneficial use.'' 

The Constitution of North Dakota has this: **A11 
flowing streams and natural water courses shall forever 
remain the property of the state for mining, irrigating, 
and manufacturing purposes. ' ' 

A statute of the state provides: **A11 waters within 
the limits of the state from all sources of water supply 
belong to the public, and, except as to navigable waters, 
are subject to appropriation for beneficial use." 

In the state of Washington this is the constitutional 
provisions : ' ' The use of the waters of this state for irri- 
gation, mining, and manufacturing purposes shall be 
deemed a public use.'* 

You will notice that this is but a partial dedication, 
or rather a dedication of but a part of the waters. All 
that is granted to the public is the use of the water ap- 
propriated for the purposes specified; when so used the 
waters are said to be taken for a public use. 

The Wyoming Constitution reads : * * Water being es- 
sential to industrial prosperity, of limited amount, and 
easy of diversion from its natural channels, its control 
must be in the state, which, in providing for its use, shall 
equally guard all of the various interests involved." 

* ' The water of all natural streams, springs, lakes, or 
other collections of still water within the boundaries of 
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this state are hereby declared to be the property of the 
state. ' ' 

This is the most complete provision to be found in 
the constitutions of the states, and in its dedication it 
follows very closely the Constitution of Colorado. It 
goes further, however, in dedicating the waters of springs, 
lakes, and other collections of still water. You will ob- 
serve another and important difference; in Colorado, the 
rights of the public 'are subject to the right of appropria- 
tion; in "Wyoming, the rights of the state are subject to 
nothing; they are under the full control of the state. 
The Court of Wyoming has said, indeed, that the right 
of appropriation may be denied, ''when such denial is de- 
manded by the public interest.'' Wyoming has entirely 
abrogated the doctrine of riparian rights. 

Having called attention to the constitutional provi- 
sions on this subject in those states whose constitutions 
deal with it, it may be said that the following states have 
left the matter to their legislatures and whatever has 
been done has been by legislation rather than by the di- 
rect act of the people themselves in the adoption of their 
constitutions. 

In Arizona, the following statute is found: **A11 
rivers, creeks, and streams of running water in the Terri- 
tory of Arizona are hereby declared public, and applica- 
ble to the purposes of irrigation and mining as herein- 
after provided.'' 

The statute of Nebraska reads: **The water of every 
natural stream not heretofore appropriated, within the 
State of Nebraska, is hereby declared to be the property 
of the public, and is dedicated to the use of the people of 
the state, subject to appropriation." 

The Court of Nebraska has held that this Act abro- 
gates the law of private riparian rights as it existed in 
the state before the passage of the Act, but that the Act 
could not, and did not, have the effect of abolishing ripar- 
ian rights, which had already accrued. 
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Nevada has the following law: *'A11 natural water 
courses and natural lakes and the waters thereof which 
are not held in private ownership belong to the state, 
and are subject to regulation and control by the state/' 

A later Act declares that waters not held in private 
ownership belong to the public, and that the use thereof 
is a public use. 

Later still, in 1907, these same provisions were prac- 
tically re-enacted in these terms: • '*A11 natural water 
courses and natural lakes and the waters thereof which 
are not held in private ownership, belong to the state, 
and are subject to appropriation for beneficial use.'' 



OUTLINE OF LECTURE 4 

The distinction into Colorado doctrine and California 
doctrine is not accurate. 

Effect of dedication. 

Distinguish between owning as sovereign and as pro- 
prietor. 

Rights of the General Grovernment. 

How far state control may go. 

Law of water is far from settled. 

When riparian rights attach to land bought from the 
government. 

Common law riparian rights grow out of ownership of 
land strictly adjacent to stream. 

There is no priority of right among riparian owners. 

Is want of water to irrigate a natural want? 

View taken by courts in different states. 

All states in arid region adopted riparian doctrine with 
the common law. Doctrine of appropriation now 
causes conflicts. Some states entirely did away with 
riparian doctrine ; some try to reconcile the two doc- 
trines. 

How far the water of a stream may be appropriated and 
still recognize the riparian doctrine. 

Use must be reasonable with reference to the rights of all. 

What is reasonable ? Depends on facts of each case. 



50 LAW OF IRRIGATION 

Circumstances which must be considered. 

General conclusion from the foregoing discussion. 

Extent of riparian rights with relation to size and shape 
of body of land. 

Mr. Kinney's summary. 

Government has been dilatory and allowed matters to 
get into confusion. 
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The Oklahoma statute recites that **The unappropri- 
ated waters of the ordinary flow or underflow of every 
running stream or flowing river, and the storm or rain 
waters of every river or natural stream, canyon, ravine, 
depression, or watershed within those portions of the 
State of Oklahoma in which by reason of insuflScient rain- 
fall, or by reason of the irregularity of the rainfall, irri- 
gation is beneficial for agricultural purposes, are hereby 
declared to be the property of the public, and may be 
acquired by appropriation for the uses and purposes and 
in the manner as hereinafter provided.'' 

The Oregon statutes on this subject are as follows: 
''AH water within the state from all sources of water 
supply belongs to the public." ''The use of the water of 
the lakes and running streams of the State of Oregon, for 
general rental, sale, or distribution for purposes of irri- 
gation, and supplying water for household and domestic 
consumption, and watering of live stock upon dry lands 
of the state, is a public use, and the right to collect rates 
or compensation for such use of said waters is a fran- 
chise." "The use of the water of the lakes and running 
streams of the State of Oregon for the purposes of devel- 
oping the mineral resources of the state and to furnish 
electric power for all purposes, is declared to be a public 
beneficial use and a public necessity. ' ' 

South Dakota puts it in this way: "All waters 
within the limits of the state from all sources of water 
supply belong to the public, and, except as to navigable 
waters, are subject to appropriation for beneficial use." 
This is the same as the law in North Dakota. 

Texas has gone a little further: "The unappropri- 
ated waters of the ordinary flow of every running or 
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flowing river or natural stream, and the storm or rain 
waters of every river or natural stream, canyon, ravine, 
depression, or water shed within those portions of the 
State of Texas in which by reason of the insuflSicient rain- 
fall, or of the irregularity of the rainfall, irrigation is 
beneficial for agricultural purposes, are hereby declared 
to be the property of the public, and may be acquired by 
appropriation for the uses and purposes and in the man- 
ner as hereinafter provided/' 

Here it will be seen that all of the waters are dedi- 
cated to only a portion of the slate. 

It is provided in the statutes of Utah : ' * The water 
of all streams and other sources in this state, whether 
flowing above or under ground, in known or defined chan- 
nels, is hereby declared to be the property of the public, 
subject to all existing rights to the use thereof." 

'*The use of water for beneficial purposes, is hereby 
declared to be a public use.'' 

It is sometimes said that there are two doctrines of 
irrigation in our country, the Colorado doctrine and the 
California doctrine; but it will be noticed that no two 
states have exactly the same fundamental law in regard 
to water, hence, it would be as correct to say that there 
are as many doctrines as there are states in the arid 



region. 



We may very appropriately ask, what is the effect 
of the dedication of the waters of a state to the state or 
to the people? We have seen that neither an individual 
nor the state can own the water while it flows in its nat- 
ural channel. The dedication does not confer upon the 
state a title or even the right to use the water. The public 
ownership is that of a sovereign and not of a proprietor. 

What then is the distinction between the expressions, 
proprietor and sovereign? 

A proprietor holds for himself and may do as he 
pleases with the property. The sovereign holds in trust 
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for the whole people and has only the right to regulate 
the use and to guard the interests of all. 

This is made clear by the language of the Court in 
a Wyoming case : 

**The obvious meaning and effect of the expression, 
that the water is the property of the public, are that it 
is the property of the people as a whole. Whatever title, 
therefore, is held in and to such waters resides in the 
sovereign as the representative of the people. The public 
ownership, if any distinction is material, is rather that 
of sovereign than proprietor. The ownership, however, 
is subject to a particular trust or use.'' 

When a state adopts in its constitution or statute 
Ihe expressions providing that the waters within a state 
are the property of the state or of the people, it cannot 
in any way affect the rights of the United States in and 
to such waters. All the rights of the state or its peqple 
must be subject to the rights of the General Government. 

The government has all the rights of a private ripar- 
ian owner in the waters which flow through the large 
tracts of public lands and reservations which it owns. 
The government originally owned all, both land and 
water, and in parting with title to any portion cannot be 
held to have divested itself with more than was named 
in the grant. A case arose in Mbntana involving the 
right of citizens of the state to take water from a certain 
stream, as against the rights of the Indians on a govern- 
ment reservation, to appropriate the waters of the same 
stream, for irrigation.. The Court said: *'The power of 
the government to reserve the waters and exempt them 
from appropriation under tlie state laws is not denied, 
and could not be.'' 

Another case holds that the creation of an Indian 
reservation by the United States operated as a reserva- 
tion of so much of the waters of the creek running 
through the land as might, at any time in the future, be 
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required and could be utilized in carrying out the pur- 
poses of the treaty with the Indians. 

But a state has full power to enact what laws it 
sees fit to regulate and control the waters within its 
boundaries as far as its own internal affairs are concerned 
and the rights of its citizens. As against all existing 
rights of the General Government, a provision in the state 
has no effect whatever. The only reason that a constitu- 
tional provision is better than a statutory one is that the 
former is not so apt to be changed readily. 

Many features of the law of water in the Western 
states are inconsistent as between states and even within 
the same state. It is therefore evident that the law of 
waters is far from settled. 

When a grantee of the United States receives a title 
to a tract of land through or adjoining which a stream 
of water runs, and the waters of the stream have not yet 
bee^ appropriated, his title is not subject to any possible 
appropriation, which might injure his riparian rights, un- 
less the State or Territory in which the land is located 
has abolished the law of riparian rights. If the land grant- 
ed before any appropriation has been made, is upon the 
public domain, within the boundaries of a State, the ripa- 
rian rights of the grantee are determined and regulated 
entirely by the law of the State, over which Congress has 
no power to legislate. 

It follows from the original ownership of the Govern- 
ment of all the waters on the public domain that it had 
the right to dispose of them as it saw fit, and where there 
is yet water flowing in the natural streams, which has 
not been appropriated under some authority from Con- 
gress, the General Government may reserve such waters 
for its own use, or for use on Indian or other reservations. 
But it is to be remembered that the Government cannot 
confer riparian right in a State where such rights have 
been abolished. It has been held that when the United 
States makes an appropriation, as under the Reclamation 
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Acts, it does so under the same terms as a private individ- 
ual, and must follow the law of the State where the ap- 
propriation is made. 

The common law rights of riparian propriators grow 
entirely out of, or are connected with, ownership of the 
banks of a stream or other body of water. The ownership 
of the bed of the stream, the land on which the water 
runs, if not coupled with ownership of land contiguous 
to the stream, its banks, does not confer riparian rights. 
If one possesses such right he loses it by parting with 
title to the land along the stream if only for right of way 
for a road. The foundation of riparian rights is the own- 
ership of the bank. The right does not depend upon use or 
non-use. The common law holds that the right of enjoy- 
ing the natural and usual flow of all the waters, unless 
they have been diminished by a reasonable application by 
other riparian owners, is a natural right, and is an inci- 
dent of the property in the land. A riparian owner may 
use the water but not in such a manner as materially to 
diminish its amount for other riparian owners below him 
on the stream. Each proprietor upon the stream has the 
right to insist that its waters shall flow to his land in the 
usual quantity, in its natural channel, and that it shall 
flow off his land to his neighbor below, in its accustomed 
place and at its accustomed level. 

As this right belongs equally to all the owners abut- 
ting upon the stream, simply by reason of the location of 
their land, it follows that there can be no such thing as 
priority of right among those claiming it. 

I have been thus insistent in the statement of the 
matter of riparian rights because of the importance that 
we get clearly in our minds the status of the one claiming 
it, and that we may not fail to catch the importance of 
the changes made in the old law due to the necessities 
arising from the practice of irrigation on a large scale. 

We find ourselves then confronted with the two the- 
ories concerning the use of water for irrigation. Is the 
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want for water to supplement the inadequate supply from 
the clouds a natural want, or is it an artificial want? 

The Court of Illinois has said: **In countries differ- 
ently situated from ours with a hot and arid climate, 
water doubtless is indispensable for the cultivation of the 
soil, and in these countries water for irrigation would be 
a natural want." 

In California, the Court in an early case expresses 
itself as follows: **It may be that, under the physical con- 
ditions existing in some portions of the State, irrigation 
is not, theoretically, a natural want in the sense that liv- 
ing creatures cannot exist without it ; but its importance 
as a means of producing food from the soil makes it less 
necessary, in a scarcely appreciable degree, than the use 
of water by drinking it." 

All of the eighteen states that were formed out of the 
region lying within the arid section of our country adopt- 
ed the common law and with it the doctrine of riparian 
rights. The fundamental principle of appropriation of 
water for beneficial purposes has been adopted in all of 
these eighteen states and Territories. In some of these 
States it was decided by the legislatures or the courts 
that certain features of the common law were inapplicable 
to the arid conditions of certain sections of the country, 
and in those States the common law upon the subject of 
waters was directly abrogated and the Arid Region Doc- 
trine of appropriation substituted. Seven of these States, 
situated in the heart of the arid region, followed the lead 
of Colorado in their departure from the common law. 

California attempted to reconcile a rule that the water 
must continue to flow in its natural channel as it is ac- 
customed by nature to flow, with a rule which requires 
that in order to secure a right of use the water must be 
diverted from its channel and applied to a beneficial use. 
A number of States have followed California in this para- 
doxical solution of the matter. 

Remembering the common law rule the question 
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arises, when we begin to recognize the right to divert 
water for irrigation, to what extent may the waters of a 
stream be diverted and still preserve the rights of the 
riparian owner on the stream? 

In Texas it is held, in that portion of the State com- 
ing within the arid region, that the waters of all natural 
streams may be diverted and used by an upper riparian 
owner for the irrigation of his riparian lands, to the ex- 
clusion of the use by the lower riparian owner for such 
purposes. The general rule of the Western American 
States is that a riparian owner is not privileged to divert 
and use all of the water of a stream regardless of the 
necessities of other riparian owners, unless the person us- 
ing the water has acquired the right so to do by appropri- 
ation under the Arid Region Doctrine. 

A valuable case to arrive at the exact reasoning of 
the Courts in States following the California system is 
Lux vs.-Haggin, 4 Pacific Reporter 919, and 10 Pacific 
Reporter 674. 

The use of water for irrigation, under the Western 
American Doctrine of riparian rights, is that the use must 
be reasonable with reference to the rights of all the other 
proprietors. 

What, then, is a reasonable use? In a general way 
it may be said that this is to be determined from the facts 
of each case. 

One Court states the matter in this way: *'We do 
not believe that the common law rule of equality among 
riparian owners, administered liberally with respect to 
the circumstances of particular localities, is necessarily 
prohibitive of irrigation anywhere. * * * It would 
be impolitic to give an arbitrary or hard and fast mean- 
ing to the word * reasonable' in this connection. The use 
of water for irrigation always involves some loss^ and we 
do not think it would be wise to declare every percept- 
ible diminution of the waters of a stream to be unreason- 
able. The necessity of a liberal view of what constitutes 
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a reasonable use of water for irrigation has been judicial- 
ly recognized/' 

The Oregon Court holds that under the Western doc- 
trine of the common law an owner is not a wrong doer 
when he uses the water of a stream for the purposes of 
irrigation; nor does the fact that his land lies above the 
level of the stream, so that it cannot be irrigated by means 
of ditches wholly on his own land, affect his right to the 
use of the water. 

In the Western States which follow the common law 
rule of riparian rights, the question depends upon the 
size, character, and situation of the stream, the fall of the 
water, its volume and velocity, the prospective rise and 
fall, the season of the year, the nature of the region, the 
character of the soil, the amount of water required to 
water the land per acre, the number of the riparian pro- 
prietors, and the extent of the riparian lands on the stream 
that can be irrigated from it, owned by each proprietor, 
the use to which the water may be put by all the proprie- 
tors, the kind of crops to be irrigated, and their need of 
water, the means adopted for returning the water to the 
natural channel, and a variety of other circumstances and 
conditions surrounding each particular case. (Meng vs. 
Coffee, 93 N. W. Rep. 713.) 

In a case in California, the Court says: **A riparian 
proprietor's claim to the right to use water upon lands 
which are valueless for irrigation purposes is of course 
without legal foundation.'' 

Mr. Kinney says that there are some features of this 
subject upon which all the authorities agree as questions 
of law. One of these being that in no case can a riparian 
proprietor for the purposes of irrigation, as against other 
proprietors either above or below him on the stream, use 
or successfully claim all the water of a stream, unless he 
has a prior legal appropriation. 

It follows as a conclusion from the above discussion 
that a riparian proprietor in the Western States which 
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we have been considering may use the water of the natur- 
al stream for irrigation of his riparian lands, subject to 
the following limitations imposed by law. All the water 
of a stream can be used by an upper proprietor only where 
the whole of the stream is absolutely necessary for strict- 
ly domestic purposes to furnish drink for man and beast. 
Again, an upper owner has no superior right to the use 
of the water merely because he is above others on the 
stream. Again, the water must not be used by a riparian 
proprietor for the irrigation of non-riparian lands. And, 
finally, the water must not be used by an upper proprietor 
in a wasteful manner, so as thereby to prevent a reason- 
able use of the water by those lower down. The surplus 
water must be returned to the natural stream so that it 
can be used by the owners below. 

May a person owning large bodies of land with only 
a small frontage on a stream, claim riparian rights for all 
of the land? 

This question has given the Courts some trouble. The 
weight of authority in the Western States is to the effect 
that land to be riparian, should lie within the drainage 
basin or water-shed of the stream upon which riparian 
rights are claimed. Hence, if a divide cuts the land in 
two, only that portion which lies toward the stream can 
claim such right. If a person ownes a body of land con- 
tiguous to a stream and purchases other land adjoining 
this, it does not give to the latter purchase a riparian char- 
arter. So if from riparian lands a portion not adjacent 
to the stream be sold, the part sold loses its riparian char- 
acter, and if repurchased by the original owner, it does 
not recover such character. 

Mr. Kinney, in summing up the matter of the ripar- 
ian doctrine of water in the Western States makes the 
following very pertinent remarks : **In these very States, 
side by side with the common law rule, there exists an- 
other system for the use of water, based upon a prior ap- 
propriation for some beneficial use. On principle these 
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two systems are directly opposed to each other, and hence, 
necessarily, there is more or less clashing between them. 
In the States endeavoring to uphold both of these rules 
there is much more litigation than there is in the States 
which have abolished the rule of riparian rights, and have 
adopted the Arid Region Doctrine of appropriation. Had 
the Government in the early history of the opening of its 
public lands for sale adopted some equitable rule for the 
disposition of its water with the lands, so that each settler 
could approximate what right he had to the water when 
he made his entry, we would not have had this endless 
confusion of rights and litigation which we are having. 
* * * The doctrines of riparian rights and of appro- 
priation are not only clashing with each other, but often 
with themselves. And not* only is there endless litigation 
upon the subject, but also text books must be written 
upon the subject, attempting to reconcile some of these 
questions, and to define what rights an individual or cor- 
poration may have under certain conditions in and to the 
waters of the natural streams and other sources of natur- 
al supply. All these, and many kindred and now neces- 
sary evils, have developed on account of the lack of fore- 
sight upon the part of the National Government in not 
taking into consideration the fact that the waters of this 
Western arid country were of at least equal value and im- 
portance as the land through which they flow.'' 
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Arid region doctrine. Summary by Judge Hawley. 

Decision in any case rests upon the facts of that case. 

It is to be remembered that the subject presents many 
questions new to the courts. 

Arid region doctrine defined. English rules not good 
here. 

Early conditions in California. 

Mining districts, their organization and rules. 

Common law of England adopted in California in 1851, 
thus fastening doctrine of riparian rights. 

California legislature adopted the customs and regula- 
tions of the mining districts. 

Other states followed in thus adopting such regulations. 

This introduced the entirely new doctrine of priority of 
appropriation. 

The miners were merely trespassers on the Government 
Domain. 

California recognized a possessory right to water before 
the Government took any action. 

Water first appropriated for mining; later for other 
uses. First action by Congress in 1866; this was 
merely to recognize and ratify the title claimed by 
the miners from possession. Person injuring another 
to be liable for damage. 
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Doubts arising as to extent of application of Act of 1866 
led to Act of 1870. Note how this Act differs from 
that of 1866. 

The avowed purpose of these two Acts. 

How construed by courts. Construction by United 
States Court that the Act looks forward as well as 
backward. 

It is important that you get just what this means. 

Western state passed laws as to how water is to be appro- 
priated, etc. 

Act of 1877 to encourage desert land entry. 

Some fundamental questions: Two theories of source of 
title to the use, not title to the water. 
California theory that it comes by gtant from the 
United States Government. 

Colorado theory that State owns and controls the 
water and appropriator gets his title from the State. 
These two theories discussed. Sovereignty defined. 
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I take up now the discussion of the Arid Region Doc- 
trine of appropriation, and shall endeavor to show why it 
has been adopted in our country instead of the riparian 
doctrine. 

Judge Hawley, a pioneer in irrigation in the West- 
ern States, speaking in several cases from the United 
States District bench has explained the matter in the fol- 
lowing words: **We consider the law to be well settled 
that the rijft to water flowing in the public streams may 
be acquired oy an actual appropriation of the water for 
a beneficial use; that, if it is used for irrigation, the ap- 
propriator is only entitled to the amount of water that is 
necessary to irrigate his land by making a reasonable use 
of the water; that the object had in view at the time of 
the appropriation and diversion of the water is to be con- 
sidered in connection with the extent and right of appro- 
priation, that if the capacity of the flume, ditch, canal, 
or aqueduct, by means of which the water is conducted, 
is of greater capacity than is necessary to irrigate the 
lands of the appropriator, he will be restricted to the 
quantity of water needed for the purposes of irrigation, 
for watering his stock, and for domestic use; that the 
same rule applies to an appropriation made for any other 
use or purpose; that no person can, by virtue of his ap- 
propriation, acquire a pight to any more water than is 
necessary for the purpose of his appropriation; that if 
the water is used for the purpose of irrigating lands own- 
ed by the appropriator, the right is not confined to the 
amount of water used at the time the appropriation is 
raade. He would be entitled, not only to his needs and 
necessities at that time, but to such other and further 
amount of water, within the capacity of his ditch, as 



64 LAW OF IRRIGATION 

would be required for the future improvement and ex- 
tended cultivation of his land, if the right is otherwise 
kept; that the intention of the appropriator, his object 
and purpose in making the appropriation, his acts and eon- 
duct in regard thereto, the quantity and character of land 
owned by him, his necessities, ability, and surroundings, 
must be considered by the courts, in connection with the 
extent of his actual appropriation and use, in determining 
and defining his rights ; that the mere act of commencing 
the construction of a ditch with the avowed intention of 
appropriating a given quantity of water from a stream 
gives no right to the water unless this purpose and inten- 
tion are carried out by the reasonable, diligent, and ef- 
fectual prosecution of the work to the final completion 
of the ditch and diversion of the water to some beneficial 
use ; that the rights acquired by the appropriator must be 
exercised with reference to the general condition of the 
country and the necessities of the community, and meas- 
ured in its extent by the actual needs of the particular 
purpose for which the appropriation is made, and not for 
the purpose of obtaining a monopoly of the water, so as 
to prevent its use for a beneficial purpose by other peo- 
ple; that the diversion of the water ripens into a valid 
appropriation only when it is utilized by the appropriator 
for a beneficial use ; that the surplus of the waste water 
of a stream may be appropriated, subject to the rights of 
prior appropriators, and such an appropriator is entitled 
to use all such waters ; that in controversies between prior 
and subsequent appropriators of water, the question gen- 
erally is whether the use and enjoyment of the water for 
the purpose to which the water is applied by the prior 
appropriator have been in any manner impaired by the 
acts of the subsequent appropriator." 

I have indulged in this rather lengthy quotation, be 
cause it states clearly the law upon many points that are 
constantly arising over conflicting claims for water from 
the same stream. But we are to remember that a decision 
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of a Court is based upon the facts of the case before the 
Court, and that we are not justified in making a too gen- 
eral application of the doctrine announced. We shall 
have occasion to see that in our own State some of the con- 
clusions of the learned judge above cited have not been 
accepted without modification. 

We are to keep in mind in tracing the development 
of the law of waters in this Western country that many 
questions arose which were entirely new to English juris- 
prudence. There was no caption of the settled law to 
which these questions could be referred for precedent.' 
Many questions arose which had never before called for 
adjudication in English courts. It was early seen that 
recourse must be had to the fundamental principles of 
law to determine the exact rule of right between parlies. 
The result for many years was that the Courts, in attempt- 
ing to work out a system of exact justice, have been ahead 
of the legislative bodies, and that there grew up a large 
amount of court made law; the legislatures, very often 
following the conclusions of the Court, have crystalized 
into a general rule the decision reached by the Court in 
a special case. 

If called upon for a definition of the Arid Region 
Doctrine of appropriation, we might state it in some such 
way as the following; It is a collection of principles or 
rules of law which have taken their rise in the Western 
States of America, by which the use of the waters of nat- 
ural streams is governed, by appropriating such waters 
for beneficial purposes, arising from the necessities of the 
ease. Such use calling for the withdrawal of the waters 
from their natural channel and use upon lands not ad;fli- 
eent to the stream. 

In England and the Eastern States of our country, 
the problem has been how to get the water off from the 
land, while in the West it is how to get it to and upon the 
land. 

Without entering upon an elaborate examination of 
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the reason for abandoning the riparian doctrine, we may 
say that the entirely new conditions by which settlers 
were confronted necessitated the adoption of new rules. 
The common law of England wherever it has been adopted 
in this country has always been adopted with the qualifi- 
cation that the adoption extends only so far as the old law 
is adapted to the conditions of this country; new condi- 
tions require new rules. 

When, in 1848, the discovery of gold in California led 
to a large emigration into that State, the necessity for 
water to be brought from considerable distances to wash 
the dirt of the placer grounds was soon recognized and 
as the water of the only available stream was frequently 
inadequate for the demands of all who wished to use it 
for washing the placer dirt the good sense of the miners 
worked out a plan by which the water might be equitably 
divided and made to serve the greatest possible number. 
Living in a country to which the established law of East- 
ern States was still unknown; recognizing the necessity 
of some uniform rule of conduct they organized Mining 
Districts, elected officers, and set up a tentative form of 
government. Among other things they formulated the 
rule of appropriation of water with the right to lead it 
away from its native course and to use it for mining pur- 
poses. The first comer on the stream was recognized as 
having the first or prior right to the use of the water of 
the stream. His right, however, was to be measured by 
his needs. He was not to waste the water, and by con- 
tinued failure to use it beneficially he might lose his 
right. A standard of. measurement was adopted, such 
standard being what was designated as a miner's inch of 
water. A miner's inch was defined as the quantity of 
water which would flow through an orifice one inch 
square, taken from the surface of the stream. From this 
simple beginning has grown the elaborate and complex 
system of appropriation and division of water now in use 
throughout the West. 
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In 1850, California was admitted into the Union. In 
1851, the legislature of the State passed an act adopting 
the common law as the rule of decision for the Courts of 
the State. Whether inadvertantly or not, they did in 
fact fasten upon the State the doctrine of riparian rights. 
Many of the rules and- regulations of the miners had be- 
come firmly established, and many vested rights had at- 
tached, and in order not to disturb these rights the Act 
of 1851 provided that **in actions respecting mining 
claims proof shall be admitted of the customs, usages or 
regulations established, or in force, at the bar or diggings 
embracing such claims, and such customs, usages, and reg- 
ulations when not in conflict with the constitution and 
laws of this state, shall govern the decision of the action.'' 

As similar conditions to those in California existed 
in nearly all of the Western states, a similar adoption or 
ratification of the rules and regulations of the miners was 
effected in each of them. 

This law, first adopted by California, introduced an 
entirely new principle governing the rights to water in 
the United States, the law of priority of appropriation, 
or the doctrine that he who is first in time is first in right. 
You will observe also that it is in direct conflict with the 
doctrine of riparian rights. 

The courts of California struggled hard to maintain 
the riparian doctrine, but our time will not permit of the 
review of the cases. It is interesting to notice that the 
miners in California had no right or title to either the 
land or the water which they were claiming to use. The 
United States government had not as yet made any pro- 
vision by which title could be secured to the public lands 
in that state, much less to the waters flowing through 
them. The miners were in both instances mere trespassers 
upon the public domain ; but a sense of fairness and jus- 
tice of our people, expressed through Congress, led to 
the ratification and confirmation of these merely posses- 
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sory titles, whereby an absolute title vested in the pos- 
sessors. 

Before Congress had made any provision authorizing 
or recognizing the appropriations of water, it had become 
the settled doctrine in California that at least a good posr 
sessory title could be acquired to water by the prior ap- 
propriation of it from the streams and lakes of the state, 
and their application to a beneficial use, even when both 
the land and water was the property of the United States. 
One by one, as the necessity arose for decision, the other 
Western states followed the lead of California, though 
modifying, it is true, her rules. 

Prom the nature of things mining was the first use 
of water from the public streams that was recognized as 
a beneficial use, but gradually the use for agriculture, for 
manufacture and for domestic purposes came to be so 
recognized, until now, as said by Justice Field in a Cali- 
fornia case: **It is held generally throughout the Pacific 
states and territories that the right of water by prior ap- 
propriation for any beneficial purpose is entitled to pro- 
tection. Water is diverted to propel machinery in flour 
mills and sawmills, and to irrigate lands for cultivation, 
as well as to enable miners to work their mining claims ; 
and in all such cases the right of the first appropriator, 
exercised within reasonable limits, is respected and en- 
forced. ' ' 

The first formal action by Congress took the form of 
an Act which was approved on the 26th day of July, 
1866. This Act ratified all possessory rights, both in lands 
and waters, which were recognized and acknowledged by 
the local customs, laws, and decisions of the courts, and 
which had vested and accrued prior to the passage of the 
Act. 

The ninth section of this Act reads as follows : 
''Whenever, by priority of possession, rights to the use 
of water for mining, agricultural, manufacturing, or 
other purposes, have vested and accrued, and the same 
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are recognized and acknowledged by the local customs, 
laws, and decisions of courts, the possessors and owners 
of such vested rights shall be maintained and protected 
in the same ; and the right of way for the construction of 
ditches and canals for the purposes herein specified is ac- 
knowledged and confinned ; but whenever any person, in 
the construction of any ditch or canal, injures or dam- 
ages the possession of any settler on the public domain, 
the party committting such injury shall be liable to the 
party injured." 

After the passage of this Act, all subsequent paten- 
tees acquiring lands from the United States take those 
lands subject to all viested and accrued rights in and to 
the waters of the public domain appropriated by other 
parties prior to its passage. But this could only be in- 
ferred as the legal construction of the effects of the Act 
of 1866. In 1870, Congress passed an Act supplementing 
the Act of 1866, providing: *'A11 patents granted, or 
pre-emptions or homesteads allowed, shall be subject to 
any vested and accrued water rights, or rights to ditches 
or reservoirs used in connection with such water rights, 
as may have been acquired under or recognized by the 
preceding section." 

You will notice that it was the avowed purpose of 
these two Acts of Congress merely to recognize and^ con- 
firm those rights which had vested and accrued prior to 
their passage, but the courts were not slow to construe 
them as applying to future appropriations, which were 
prior in time and were also recognized and acknowledged 
by the local customs, laws, and decisions of the courts. 
That is to say, the courts construed the Act of 1866 to be 
prospective in its operation, and to apply to all appropria- 
tions in the future. 

As early as 1872, the United States Court is found 
saying: **The Act of Congress of July 26, 1866, is pros- 
pective in its operation." 

Mr. Kinney remarks in passing that **This construe- 
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tion of the courts probably did more toward the material 
building up of this Western country than any other con- 
struction of any law by any court." 

I want you to catch the significance of this. The 
courts in substance declare that Congress not only recog- 
nized certain existing rights, but that it also recognized 
the system under which the right to these claims was ac- 
quired, and declared that system to be a valid method 
under which existing rights to water, and rights of way 
for the purpose of conducting the water to the place of 
use, had been acquired, and under which others might be 
acquired in the future. But in order to establish any 
rights under the statute the claimant must prove his 
priority of possession. 

Acting under the view expressed by Congress in the 
two Acts above cited, in all of the Western states and 
territories where water was being appropriated and used 
under the Arid Region Doctrine, laws were speedily en- 
acted by the legislatures providing how the water might 
be appropriated, for what purposes it might be used, 
what changes might be made in the appropriation or use, 
and how these rights might be maintained or lost, and 
other apparently necessary provisions. 

In 1877, Congress, wishing to encourage the develop- 
ment of lands lying away from the streams, passed what 
is known as the Desert Land Act. This Act provides for 
the filing of a declaration by an applicant for the land, 
stating that he intends to reclaim the land by conducting 
water to it within three years thereafter; it then goes on 
to say: ^'That the right to the use of the water by the 
person so conducting the same on or to any tract of desert 
land shall depend upon bona fide prior appropriation; 
and that such right shall not exceed the amount of water 
actually appropriated, and necessarily used for the pur- 
pose of irrigation and reclamation." The Act says, fur- 
ther, '*And all surplus water over and above such actual 
appropriation and use. together with the water of all 
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lakes, rivers, and other sources of water supply upon the 
public lands and not navigable, shall remain and be held 
free for the appi?Qpriation and use of the public for irri- 
gation, mining, anU manufacturing purposes subject to 
existing rights." 

There are other and later acts of Congress which 
further confirm and emphasize the right to appropriate 
water on the public domain, a discussion of which will 
come more properly at a later stage of our course. 

We have reached a point in our discussion where we 
may profitably take up in their order the questions that 
have arisen concerning the use of water, the conflicting 
claims of appropriators, and the means of settlement of 
disputes which have been adopted in the various states. 

There are some fundamental questions which may 
properly claim our attention at this point. 

We have seen that there are two doctrines concern- 
ing the right to use water from the public streams, the 
Riparian, and the Arid Region Doctrine. There are two 
theories also as to the source of title, one of which is 
known as the California and the other as the Colorado 
theory. 

You should notice especially that in all of this dis- 
cussion the question is as to the title to the use, not to 
the water. The California theory of title is that the right 
acquired by appropriation on the public domain is 
founded in a grant from the United States government 
as the original sole owner of the land and water. 

Under the Colorado theory, it is claimed that the 
ownership and control of all the waters of the natural 
streams within the boundaries of a state were surrendered 
by the General Government to that state upon its admis- 
sion to the Union ; that this included even the title to the 
use of the water. And, therefore, the appropriator, in- 
stead of acquiring his title to the use of the waters from 
the United States, as the owner thereof, acquires it from 
the state in which the appropriation is made. And, as 
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large property rights have grown up in all the Western 
states, based entirely upon the Arid Region Doctrine of 
appropriation, it is necessary to determine which of these 
two theories is the correct one. 

We must be careful to distinguish between sov- 
ereignty and ownership. Sovereignty may be defined as 
being the right to exercise power, dominion or sway over 
a thing. Ownership is the possession of all the elements 
of title. If I hire to you a horse which I own, you have, 
while it is in your charge, the right to direct its use and 
management, the sovereignty of the animal. • 

The practical working of the system of appropria- 
tion is the same whichever of the two theories of origin 
of title may be considered to be correct. Under the Cali- 
fornia theory, a water right can be acquired only by a 
grant from the owner of the land. And, therefore, the 
United States being the sole owner of the lands and wa- 
ters of the public domain, the right acquired by the ap- 
propriation and use of water flowing over the public land 
is founded in a grant from the United States, and that 
such a grant was at first presumed from the silent ac- 
quiescence of the government, and now rests upon the Act 
of Congress of 1866. Under this theory the title comei^ 
from the owner of the land, and that the appropriator^ 
not acquiring his title from the state, but from the United 
States as owner of both the land and the water, the legis- 
lative power of the state is limited to the enactment of 
such laws as come within the police powers of the states 
regulating water, and the procedure in the state courts. 

Under the California theory, the government still re- 
tains its riparian rights to all of the waters flowing over 
its lands to which a possessory title has not vested and 
accrued in accordance with the Acts of 1866 and 1870. 
And as the goyernment disposes of its lands to individ- 
uals, these riparian rights go to the individuals getting 
the land, subject to the rights of those previously acquir- 
ing the use of the water. 



OUTLINE OF LECTURE 6 

View of ownership of the U. S. under Colorado Doctrine 
— carefully observe the reasoning. 

Right to appropriate is earlier than any law. 

Questions concerning appropriatfbn — 

What water may be appropriated — in general all 
public waters — most common appropriation is 
from natural streams. 

When streams flowing over private lands may be appro- 
priated. 

Waters of springs — prior right of owner of land, and of 
prior appropriator of the stream into which spring 
flows. 

Limitation of right to appropriate from tributary streams. 

Order of rights in stream and its tributaries. 

Water from lakes and ponds. 

Water from freshets — flood and storm water. 

Seepage water defined. What is surplus and excess wa'er? 

Waste water defined. May be appropriated — but. 

Appropriation from navigable streams. 

What are interstate waters. Current of stream not sub- 
ject to appropriation. 

Reservation of water by government. 

Waters in forest reserves. Act of 1897. 
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Procedure to be followed in appropriation on forest res- 
ervations. 

On what lands diversion may be made. No question as to 
public lands. 

If on private lands, rifrht of way must be secured. How 
may it be secured? 

Who may appropriate? What is meant by tenants in 
common ? . 

Distinguish between common ownership in a ditch and 
in an appropriation. 

Do not need to own land to have right to take water. 
What is required? 

For what purposes appropriation may be made. 

Learn the various uses of water. May appropriate to 
sell rights, and for future use, but not for specula- 
tion or monopoly. 

How may water be appropriated. Governed by law in 
. different states. Definition of appropriation. 

All definitions should be carefully learned. 



LECTURE 6 

The Colorado theory asserts the state ownership of 
all the waters within the boundaries of the state. The 
United States is not recognized as the owner or the 
grantor to the appropriator. The riparian rights of the 
government in the streams flowing over the public do- 
main are not recognized, and all such rights are abro- 
gated or abolished, either by statute or by court decision. 
Those contending for the Colorado theory reason that 
the waters of the streams flowing on the public domain 
were never claimed by the United States, but were left 
or surrendered to the respective states and territories in 
which they flowed, bo.th as to their ownership and as to 
the jurisdiction and control. That those states and terri- 
tories had it within their power to abolish all of the com- 
mon law theories of riparian rights, and that imperative 
necessity, unknown in England, compels the recognition 
of another doctrine. Therefore the state having all this 
power, and having the ownership of the use of the water, 
had the right to declare, as it did, that the water was the 
property of the state, the appropriator acquires his right 
to the use of the water for beneficial purposes from the 
state and not from the United States. 

The Colorado theory has been adopted by Arizona, 
Idaho, New Mexico, Nevada, Utah, Wyoming. 

In 1872, the Territorial Supreme Court of Colorado 
in the case of Yunker vs. Nichols, took the view that the 
right does not arise from grant, but from operation of 
law. Ten years later the Supreme Court of the State of 
Colorado, in Coffin vs. Left Hand Ditch Co., held that 
the right of appropriation existed prior to legislation on 
the subject of irrigation. 

In the former of these two cases the Court says: 
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**The element of grant is not recognized under the Colo- 
rado theory/' and Judge Hallett, from the Bench of the 
United States District Court, in much later cases, has 
taken the same view. 

We turn now from this question, which has little 
more than an academical interest to us, to the questions, 
what waters may be appropriated, by whom appropri- 
ated, how appropriation is effected, and the nature and 
extent of the rights acquired by an appropriation, either 
as between appropriators, or between appropriators and 
those claiming the right to the use of the water as ripar- 
ian proprietors. 

The first question, what waters may be appropriated, 
may be answered briefly by saying that in general, all 
waters upon the public lands not previously appropri- 
ated are subject to appropriation. Further discussion 
will be necessary to point out the limitations of this 
rather broad statement. 

The most common case of appropriation is from nat- 
ural surface water courses, including all rivers and 
streams, and these are open to appropriation. It is held 
in numerous Court decisions that waters of streams flow- 
ing partly upon public and partly upon private lands, 
may be appropriated. So, too, the waters of streams aris- 
ing and flowing throughout their entire course upon pri- 
vate lands may be appropriated to the extent of the water 
remaining unappropriated under the law of the state in 
which the stream flows. The Court of Idaho has used 
this language: *'By the adoption of our state constitu- 
tion all of the unappropriated waters at that time were 
declared to be public waters, and it matters not through 
or over whose land they flow." The same has been held 
by the Courts of Colorado. In states maintaining the 
riparian doctrine, a stream flowing entirely over private 
lands is not subject to appropriation. Waters flowing 
over lands owned by states may be appropriated. In a 
case in Oregon the Court held ''That a prior appropri- 
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ator of waters from a natural stream flowing through 
state lands has such a vested right to the use of the water 
and to the ditch, in which it flows, the ditch being also 
on state lands, as will defeat the claim of one who, with 
notice of such diversion and existence of the ditch, ob- 
tains from the state a deed to the premises, without any 
reservation of any water right.'' 

The waters of springs are subject to appropriation, 
and ditches constructed for the purpose of utilizing the 
spring waters of the state are governed by the same laws 
as ditches constructed for taking running water from 
streams. But this right to take the waters of springs is 
subject to the right of one who has appropriated the 
water of a stream into which the spring discharges if the 
water of the spring is needed to make out the prior ap- 
propriation from the stream, and this is true whether the 
water of the spring reaches the stream through an over- 
ground channel or by seepage or percolation. 

After land has passed from the public domain and 
has become private land, none but the owner of such 
land has the right to the use of the water arising on such 
land unless the owner allows the water to flow off and 
below his land, in which case it is open for appropria- 
tion by others. 

The waters of streams that are tributary to other 
streams may be appropriated if by such appropriation 
the prior rights secured by earlier appropria4;ion are not 
robbed. The Courts have almost uniformly held that a 
stream with its tributaries is to be considered a unit for 
purposes of appropriation and water may not be taken 
from the tributary if such taking will have the effect to 
make it impossible for the main stream to furnish the ap- 
propriations already made therefrom. 

Suppose an appropriator in this situation : There are 
appropriators prior to him below him on the stream, and 
appropriators later than he on the tributaries of the 
stream above him. If the appropriators on the tributaries 
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are allowed to take the water, our supposed person might 
be compelled to allow the water of the stream to descend 
to the earlier appropriators below him, and thus he would 
be defeated of his rights by an appropriator to whom he 
is prior. In such a case he is entitled to the flow of the 
tributaries to satisfy those below in order to save his own 
rights. 

Water may be appropriated from lakes and ponds if 
they are not so connected with a running stream as to 
form a part of a system which might need their waters 
to supply earlier appropriations from the stream. 

One may make a valid appropriation from canyons, 
gorges and ravines even though throughout the greater 
part of the year there is no running stream therein ; there 
being water only in times of freshets or heavy rainfalls. 

Flood or storm waters may be appropriated for bene- 
ficial use if care is taken not to interfere with prior rights 
that might depend upon the same waters for their supply. 

Seepage water, in the Western acceptance of the 
term, is water that has seeped from ditches or has es- 
caped from irrigated lands and appears upon lands lying 
lower down. If these seepage waters have not estab- 
lished a regular channel by which they regularly find 
their way back to the stream and thus become liable to 
supply appropriators on the stream, they may be appro- 
priated and put to beneficial use. 

We shall see that no person can secure the right to 
use more than he has a use for; therefore, if a person 
having actual use for fifty cubic feet of water pretends 
to appropriate seventy-five cubic feet, the additional 
twenty-five feet is called surplus or excess water and 
may be appropriated by another person regardless of the 
earlier claim. 

There are some interesting questions connected with 
the appropriation of waste waters. Such waters may be 
defined as water which escapes from the irrigation works 
of any appropriator, whether from the gate or through 
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the dam, the ditch or other works, also the water which 
after having been run upon land flows off below. Such 
water is subject to appropriation. But such an appropri- 
ator does not acquire a right to insist that the water shall 
be continually wasted for his benefit. After he has put 
in his works to catch the waste water, the one from whom 
the waste has come may take steps to stop the waste and 
the other pa'rty can not complain. 

This is well shown by a case decided by the Court of 
Colorado. A woman, finding water running to waste, 
constructed a ditch and appropriated the waste water. 
Later the party who had been allowing the waste, took 
steps to prevent it. The woman sued to compel him to 
allow the water to continue to come to her ditch. In re- 
viewing the case brought before it, the Court says: 
** Plaintiff's rights were limited and only attached to the 
water from defendant's ditch, whatever that happened 
to be, after defendants had supplied their own wants and 
necessities. This does not vest her with any control over 
the ditches or laterals of defendants, or the water flow- 
ing therein, nor does it obligate defendants to continue 
or maintain conditions so as to supply her appropriation 
of waste water at any time or in any quantity.'' 

The waters of navigable streams may be appropri- 
ated ; the only necessity being, that care be taken not to 
so far deplete their supply as to interfere with their navi- 
gability. 

In a case arising over the use of the waters of the Rio 
Grande Raver, the Stipreme Court of the United States 
held that, *'An injunction would be granted not only 
against the diversion of the water from the upper parts 
of a navigable river of the United States, but also against 
the diversion of the water from the tributaries of a river 
where it was shown that the navigability of the main 
stream was impaired." 

What are known as interstate waters are waters 
which cross the boundary of one state and flow into an- 
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other state. Such waters may be appropriated in either 
state. Questions arising between citizens of different 
states as to rights to the use of water from interstate 
streams are to be tried in the United States courts, and in 
the few cases of this nature that have arisen it would 
seem to be the view of these Courts that such questions 
are to be decided on the principle that prior appropria- 
tion on the stream gives the better right, regardless of 
state lines. 

The current of a stream cannot be appropriated ; that 
is to say, a person may not erect structures such as a 
water wheel in a stream and by virtue of having made 
an appropriation of a certain amount of water claim the 
right to have enough water left to run in the stream to 
run his wheel. He may appropriate water, but he cannot 
acquire a right to the current so as to prevent others 
using the water remaining after the amount of his appro- 
priation. 

We have seen that the government may reserve the 
use of sufficient water in a stream to supply any of its 
own needs. In dealing with the Indians the government 
has made certain reservations of land for their use and 
to induce them to adopt a settled form of life, it under- 
takes to furnish these reservations, where necessary, with 
water for irrigation. To the extent that the waters of 
public streams are needed to supply such reservations, 
the government is recognized as having a prior, para- 
mount right to such waters. 

By Act of Congress of June 4, 1897, ''AH waters 
upon National Forest Reservations may be used for do- 
mestic, mining, milling, or irrigation purposes, under the 
laws of the state wherein such forest reservations are sit- 
uated, or under the laws of the United States and the 
rules and regulations established thereunder.'' 

The last clause just cited reserves to the United 
States rights to the use of waters flowing over forest re- 
serves or National Forests, but the National Government 
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has never taken advantage of this reservation and has 
left the appropriation of all waters on such reserves to 
the laws of the staje in which they lie. 

In applying their laws to the appropriation of water 
flowing over forest reserves, the various states require 
in addition to compliance with the state law, that the 
appropriator secure a license from the government ac- 
cording to its rules and regulations. 

Our next question is, on what lands diversion may 
be made. There has been no question that diversion may 
be made where the place of diversion is on public lands 
of the United States or upon lands belonging to the state, 
but the question has been before the Courts whether one 
may locate his point of diversion on private land. One 
California case holds that a valid appropriation can not 
be made where the point of diversion is upon private 
lands but nearly all the Courts in the Western states have 
decided that it makes no difference who the owner of the 
land may be, whether public or private, provided the 
right to enter upon private land be secured either by pur- 
chase or condemnation. The Supreme Court of the United 
States holds that an appropriation might be so made and 
that the right of way to the stream through a ditch might 
be acquired by eminent domain. An early case in Colo- 
rado held that private lands are held subordinate to the 
dominant right of others, who must of necessity pass over 
them to obtain a supply of water to irrigate their lands ; 
even though no grant had been obtained from the owner 
of the land, and against his will, and without condemna- 
tion. But this rule has been modified and today the right 
may be exercised, but compensation must be made to the 
owner of the land. 

Who has the right to appropriate water? We may 
say generally that any person may do so who is prior in 
time and who will apply the water to a beneficial use. 
The appropriation may be made by all land owners, all 
citizens of the United States, by Indians, married women, 
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minors, by municipal, or business corporations, by mutual 
associations, by irrigation districts, or by the United 
States. 

Tenants in common are persons who own a property 
jointly by different titles but have a common or joint 
possession. For example: A, B and C may together 
own a ditch and possession may be common among them. 
A may have been one of the original builders, have pur- 
chased his interest from someone else and B have re- 
ceived his interest as a gift; here the origin of title is in 
no two instances the same but the possession is common. 

Several persons may thus possess in common a water 
appropriation, or they may be possessors in common of 
a ditch; but we are not to confuse the two. Ownership 
in common of a ditch is not necessarily accompanied by 
common ownership of the appropriation. Several per- 
sons owning several and distinct appropriations may unite 
in the ownership of a ditch in which each will carry his 
several supply of water. 

To have the right to appropriate water one does not 
have to be the owner of any land; all that is required is 
that he be in position to make a beneficial use of it, and 
if that use is for irrigation it may be upon land to which 
he has but a temporary, rental title. He may make an 
appropriation for the purpose of irrigating land which 
he had rented from another and when his rental period 
has terminated he may take his appropriation to other 
lands. A mere squatter upon the public domain may 
make a valid appropriation for the purpose of irrigating 
lands so occupied. The question of his right of posses- 
sion to the land can be raised by no one but the govern- 
ment, for his right is as good as any one's until the gov- 
ernment has given title. As long, therefore, as the squat- 
ter is in possession of government land, he can maintain 
the right to water to irrigate it, and if ousted may take 
his water to other lands or sell it. 

For what purpose may water be appropriated ? Gen- 
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erally, it may be said that water may be taken from the 
public streams or other sources of supply for any bene- 
ficial purpose. While some statutes and some' decisions 
have specified certain uses for which water may be ap- 
propriated, it has been held frequently that such a list 
of uses is not intended to be exclusive of others. In giv- 
ing a list here, therefore, I am not to be understood to 
mean that such list is exhaustive of the uses for which 
water may be claimed. 

The right to use for domestic purposes, for mining, 
irrigation, for power, for the developing of light or heat 
or to run machines, has been recognized from the begin- 
ning, and as the West has developed other as important 
uses have come to be admitted to the right of appropria- 
tion. There is no question of the right of municipalities 
to appropriate water for the watering of lawns, the 
sprinkling of streets and the fiushing of sewers as well as 
for furnishing its inhabitants with water for drinking 
and other household purposes. A case arose in Colorado 
in which a party claimed the right to the use of water to 
beautify a mountain resort, as against others who were 
junior to him on the stream, who wished to take the water 
out of the stream above him for power purposes. The 
Court said in this case: **Rest and recreation is a bene- 
ficial use and for that purpose water is used to make 
beautiful lawns, shady avenues, attractive homes, and 
public parks with fountains, lakelets and streams, and 
artificial scenic beauty. Cities condemn water for these 
purposes. * * * * The law inside of the city is not differ- 
ent from the law outside of the city. * * * * We say 
that the creation of a summer resort is a beneficial use.'' 

Water may be appropriated for use by railroads fo 
supplying its engines, furnishing fresh water for its cars, 
washing cars and for other necessary uses connected with 
its business. The making of ice or the propagation of 
fish will either furnish the grounds for a valid appropria- 
tion of water. So, also, an appropriation may be made 
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by a person or company who have themselves no chance 
to make a direct beneficial use of the water, but whose 
object is to develop the water for the sale of rights of 
use to others, but the object for which the water is in- 
tended ultimately to be used must be in view, and defi- 
nitely stated in the papers by which the appropriation is 
commenced, and the work must be pushed forward with 
reasonable diligence, and the water must within a reason- 
able time be actually applied to a beneficial, use. 

Water may be appropriated to be applied to a bene- 
ficial use at some future time and in the meantime to be 
stored in reservoirs. 

An appropriation cannot, however, be made for a 
mere speculation or for the purpose of securing a monop- 
oly. The waters of the state are held in trust for all the 
people of the state and to permit any man or set of men 
to possess themselves of a large portion of these waters 
in order to be able at some later day to demand a high 
price for it from the very people for whom it was orig- 
inally reserved would be far from a just or equitable 
policy of the state. 

How may water be appropriated? In nearly all of 
the Western states there has been adopted a system of 
laws governing more or less completely the whole sub- 
ject of appropriation. This collection of laws is often 
spoken of as the irrigation code of the state. Since the 
adoption of such codes, the course to be pursued in se- 
curing an appropriation of water is clearly marked out 
by statute. But prior to the adoption of such laws, be- 
fore, indeed, it had become apparent from experience 
what the course to be pursued should be, there had been 
many claimants of water and different methods had been 
adopted to establish the claims or to preserve evidence 
of actual user. 

It will be convenient in starting on this phase of our 
subject to have a definition of appropriation by which 
we may try the validity of what is said in the discussion 
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of the subject. Many attempts have been made by the 
Courts and by legislatures to formulate such a definition. 
The definition is apt to be too broad or too narrow. It 
is made to include too little or too much. I have adopted 
the definition given by Mr. Kinney : * * The appropriation 
of water consists in the taking or diversion of it from 
some natural stream or other source of water supply, in 
accordance with law, with intent to apply it to some bene- 
ficial use or purpose, and consummated, within a reason- 
able time, by the actual application of all of the water 
to the use designed, or to some other useful purpose.'' 



OUTLINE OF LECTURE 7 

Features of last definition to be observed: 

The taking and diverting. There must be intent to 
apply to beneficial use; but this is not enough; 
it must be consummated with diligence. 

Use of natural features allowed. 

When are works complete? Necessity of diligence. 

The particular method not important. 

Actual use of all of the appropriation. 

What is meant by diligence. 

Definition of diligence. In each ease depends upon the 
facts of that particular case. 

Chance of others to get rights ahead if first comer is not 
diligent. 

Time limit fixed in some states — effect. 

Lack of ability no excuse. 

Doctrine of relation. Two things necessary to apply this 
doctrine. 

Definition of water rights. 

Incorporeal hereditament. 

Meaning of expression ** water right is exclusive." 

The right is only possessory, and, further, it is conditional. 

Ditch and water right are separate properties — but each 
is property. 
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As a property right the right to use water is real estate. 
What is sold by the eonveyaijce of a water right? 
What is meant by the expression * Apriority of right"? 
How date of priority is fixed. 

The meaning of senior and junior in this connection. 
Consumptive and non-consumptive use. 
Right to take is limited to ability to use. 
Appropriation for different periods. 



LECTURE 7 

In the definition given in the last lecture for the word 
appropriation there are several features requiring our at- 
tention : 1. The appropriation consists in the taking and 
diversion from the source of supply. 2. It must be done 
according to law, that is in the manner specified by the 
legislature. 3. It must be taken with the intent to ap- 
ply it to some beneficial use or purpose. 4. The appro- 
priation must be consummated, the mere intention is not 
enough. 5. It must be consummated within a reason- 
able time. 6. Finally, this consummation must be by the 
application of all of the water appropriated to the use de- 
signed, or to some other useful purpose. 

These six considerations will require detailed ampli- 
fication to determine how each is understood in the law 
and in practical use. 

1 and 2 may be combined in study. To constitute a 
valid appropriation, there must be a taking of the water 
from some natural source of supply, in accordance with 
law. There is needed more than a mere determination 
to take the water, it must be actually withdrawn from 
the stream. If the law requires that a notice be posted 
at the point of the stream from which the appropriator 
intends to withdraw the water, the appropriation will not 
be recognized so as to protect his priority if the posting 
of the notice is omitted. If any other act is required to 
be done, its omission will leave the appropriator without 
protection against other claimants whose priority might 
conflict with his own. 

There must be an intent to apply to some beneficial 
use or purpose. The policy of all of the states in the 
arid region is to allow all of the public waters to be put 
to some beneficial use, and unless there is an intent to 
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actually use the water for some beneficial purpose no 
amount of labor or diligence will support an attempted 
appropriation. To give foundation to the claim of such 
an intent the appropriator must proceed with diligence 
to construct the proper works for the taking of the water 
from the stream. The works must be of a nature to ef- 
fect the purpose of withdrawing the water from a stream 
diflPering, of course, with each particular case. In some 
instances, it may be necessary to construct expensive 
dams and headgates; in others merely a wing dam; in 
some merely a ditch from the stream with no other works 
may suffice. An appropriator is permitted to make use 
of all of the natural advantages of the topography of the 
country, utilizing a natural high bank on the river, a 
natural gully for his water way, or a convenient bar in 
the river to deflect the water towards his headgate. The 
works will be considered complete to the satisfaction of 
all legal requirements when they are fully constructed 
according to the* plan adopted, and ready to divert, hold 
and carry all of the water sought to be appropriated to 
the place of use. In California, the statute requires that 
one more step be taken and the water actually taken from 
the stream into the new works before such works can 
be said to be complete within the meaning of law. 

We have seen that there can be no such thing as own- 
ership of the water; that all that can be acquired is a 
possessory title to the right to use the water. As the 
title rests in possession, it is evident that an important 
element in the perfecting of an appropriation is to get 
possession of the water away from its natural Idfeation, 
and that, therefore, it must be diverted from this nat- 
ural location into the works of the appropriator. Just 
how he does this is not so important as the fact of its 
being really done. There is, of course, the qualification 
to this last statement, that the manner of taking must be 
such as not to infringe upon the rights of others. A man 
will not be allowed to adopt such a method as to put 
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himself in the way of the enjoyment of the remaining 
waters of the stream by others. An appropriator has no 
absolute right to his original method of diversion even 
though such method may be the most convenient and 
economical for him, if others are not left free to enter 
and take from the stream. 

There must be an. actual use of the water appropri- 
ated. The diverting works may be fully constructed ; the 
water may be diverted from the stream and carried to a 
distance, still until it has been actually put to some bene- 
ficial use there is no appropriation which will establish 
a priority over others taking from the same stream. There 
are many decisions from the Courts of every Western 
state emphasizing this fact. And it is important that 
all of the water appropriated be put to such use, for the 
appropriation is valid only for such part of the water ap- 
propriated as is put to use. The language of the Supreme 
Court of Colorado is explicit, and will serve to illustrate 
the position taken by the Courts of other states. 

**The Court holds that they must not only take the 
water out of the stream, but must prove the regular use 
of it for irrigation. Prom the first this Court recognized 
and emphasized the idea that priority can only be legally 
acquired by the application of the water to some benefi- 
cial use. Hence there must be not only a diversion of the 
water from the natural stream, but the actual applica- 
tion of it to the soil to constitute a constitutional appro- 
priation recognized for irrigation.'' 

I have said that the prosecution of the work must be 
pushed with reasonable diligence. The law does not re- 
quire unusual or extraordinary exertions in order to hold 
an appropriation. No race with another appropriator is 
necessary in order to complete the works and be the first 
to divert the water. If the work is prosecuted with due 
diligence, the rights of the appropriator will date from 
the time he took the first step to make known his inten- 
tion to appropriate the water. lie may have filed upon 
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the water with the intent to apply it to agricultural or 
other use and in the end actually put it to some other 
use; this will not affect his right, all that is required is 
that he put it to some use that is recognized as beneficial. 
In requiring the use of due diligence, all that the law 
asks is that an appropriator after giving such notice as 
is required by the statute of the state, complete his dam, 
ditch, and canal, and all of the other works necessary to 
complete his diversion and to carry the water to the place 
where it is intended to be used, begin his work in good 
faith, and continue the work upon the proposition in 
good faith to completion with all due diligence. 

As a definition of diligence as the word is here used, 
I take the language of the Nevada Court: **It is the do- 
ing of an act or series of acts with all possible expedi- 
tion, with no delay except such as may be incident to 
the work itself.'' 

The answer of the question in any particular case 
whether due diligence has been used must be gathered 
from the facts of the particular case. One project may 
be able to show the exercise of diligence where it has 
taken several years to complete the enterprise, while an- 
other may not have been diligent in the use of as many 
months. This question of diligence is not of great im- 
portance where tl^ere are no intervening claimants. If a 
person establishes a date when he made the initial step 
towards securing an appropriation, he may go on with- 
out the exercise of diligence and when he has applied 
the water to a beneficial use his right to take the water 
will be recognized, but if while he is dallying with his 
work some other appropriator comes upon the same source 
of supply and commences to acquire an appropriation, 
and pushes his work diligently to completion, and actual- 
ly applies the water to a beneficial use before it is done 
by the earlier comer, the appropriation of the later comer 
will be prior to that of the first comer, who will take his 
water from what is left after supplying the later comer, 
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and this may mean a great shortage to the earlier comer. 

In some states the statute states a time limit within 
which work must be completed after commencement. 
When this is true the statute controls and the work must 
be completed within the time given. 

A person's illness or his lack of funds to finish his 
undertaking will not excuse a lack of diligence. 

The law indulges in a fiction known as the doctrine 
of relation by which that which is done at some time is 
considered as having been done at an earlier time. Fic- 
tions in the law are never adopted to do injustice, but 
are always intended to further justice. If a person files 
upon a piece of government land and for several years 
complies with the requirements of the law, he finally gets 
title and by the doctrine of relation he is considered as 
having secured his title at the time of first settlement on 
the land. So when one gives legal notice of his inten- 
tion to appropriate water from a public stream and pro- 
ceeds to the end and makes application of the water to 
some beneficial use, by the doctrine of relation, his title 
relates back to the time of the first act in the chain of 
actions by which the appropriation is secured. This is a 
very beneficial provision for it protects the honest ap- 
propriator against the acts of others between the time of 
the inception to the completion of his flaim. It secures 
to him the priority as of the date of his first act, and 
makes it unnecessary for him to run a race with others 
who by the possession of greater means, might actually 
come later upon the stream than he, and yet secure a 
priority of him. The Colorado Court has said: *' Al- 
though the appropriation is not deemed complete until 
the actual diversion or use of the water, still if such work 
be prosecuted with reasonable diligence, the right relates 
back to the time when the first step was taken.'' Two 
things are necessary to permit of the application of this 
doctrine; there must be priority in the inception of the 
right and reasonable diligence in the prosecution of it to 
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completion. It may easily happen, and frequently does 
happen, that of two appropriators, the later comer, be- 
cause of the lack of diligence on the part of the earlier, 
will secure the prior right to the use of the water. 

A water right has been defined as being **the exclu- 
sive, independent property right to the use of water ap- 
propriated according to law from any natural stream, 
based upon possession and the right continued only so 
long as the water is actually applied to some beneficial 
use or purpose; it. is an incorporeal hereditament, as far 
as it includes the right to have the water flow over the 
lands of others down to the head of the appropriator's 
ditch; but the water is a corporeal hereditament after 
it has once been taken into the ditch or reservoir of the 
appropriator and is in his actual possession for the pur- 
pose of application to his uses/' 

The right is exclusive, that is, he can not be made 
to share it with another. As the California Court has 
said: **He has the sole and exclusive right to use the 
water for the purposes for which it was appropriated." 
In the early day a -water right was considered and was 
merely a right to possession, and still today one gets but 
a possessory right to it. Further, it is but a conditional 
possessory right for the continuation of the right is con- 
ditioned upon the continuing of the use. With the failure 
to comply with the condition of use for a certain time, 
the right terminates, and it is either considered to be 
abandoned, or forfeited under a statute providing for 
such forfeiture. Hence the definition says there must be 
continuous use ; but as long as the first appropriator holds 
possession of the right by the use of the water his pos- 
sessory title is good, as against all later comers. The 
right is an independent one, that is it does not depend 
upon the ownership of a ditch or of land, or any other 
thing. A Western Court says: ** Ownership of a ditch 
and the water right for the waters to flow through the 
ditch, may, and often does, exist in different parties. The 
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existence of the one rig^ht does not necessarily imply the 
existence of the other in the same party. ' ' A ditch may 
be sold without selling the water right, and the water 
right may be sold without the sale of the ditch. A ditch 
through which a water right has been used may be aban- 
doned and the right enjoyed through another ditch and 
for a different use than that to which it has been pre- 
viously put. 

A water right is property. It is protected by law as 
property, and is subject to all of the usual incidents of 
property. It may be taxed, levied upon and sold to sat- 
isfy a judgment, and may pass by inheritance. A per- 
fected water right is a vested property, and its value can 
be computed in terms of dollars and cents. It cannot be 
taken or damaged for public or private use, except upon 
due process of law and upon just compensation. 

Being a property right, we may ask to what class 
of property does it belong? Keeping clearly in mind the 
distinction between the water and the water right, the 
right to use, it is apparent that the right lacks some of 
the characteristics of personal property, hence it is gen- 
erally conceded that it is real property. As already said, 
a water right is inheritable property, and, as it is real 
property, it passes at once at the death of the ancestor 
to the heir, and not to the administrator. B\it you are 
not to carry away the idea that the classification of a 
water right as real property has met with no opposition, 
Idaho takes another view, and some of the other states 
have followed the lead of that state. The Colorado Court 
says in one case : * * The right to the use of water for irri- 
gation is real property, and the proper method of convey- 
ing title thereto is by deed." 

Our definition adds that a water right is an incor- 
poreal hereditament. In law an incorporeal heredita- 
ment is anything, the subject of property which is in- 
heritable and not tangible or visible. 

From what has been said, it must be evident that the 
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sale of a water right by its owner, does not convey any 
specific quantity of water, but only sells the right to the 
use of the water. 

In our discussion we have frequently used the term, 
priority of right. Let us see just what is meant by this 
expression. Prior to the commencement of the practice 
of taking water from the public streams for mining pur- 
poses in the early period of Western development the 
expression was unknown to English law as applied to 
water. It was the element of the superior-^right granted 
to the one who is first in time. Just as a man who comes 
first upon a body of mineral upon the public domain may 
claim the right to develop a mine at that place and to say 
to others who come later to keep their hands off, so it 
was held under the rules and regulations of the miners 
of the Western country, which were afterwards adopted 
as a part of the law of the state, that he who first diverted 
water from a stream for use in his mining enterprise, 
had by virtue of his first putting the water to use, ac- 
quired a right that must be recognized as coming ahead 
of all later comers — he had a prior right — to the extent 
of the amount of water which he had actually used, and 
the maxim recognized in other fields of the law, '*He who 
is first in time, is first in right,'' became the universal 
rule fixed in the practice throughout the Arid Region by 
enactments of legislatures, decisions of Courts and the 
uniform practice among the people. The date by which 
the prior right is fixed differs in the various states. Where 
the posting of a notice of intention to divert water is re- 
quired, the right dates from the time of dating and post- 
ing the notice. Where no notice is needed, the time of 
commencing the work looking towards appropriation 
fixes the date of priority, and it is usually provided by 
statute that the making of the preliminary survey for 
the location of the diverting works shall be considered 
the date of commencing of the work. 

Where a person goes upon a public stream, diverts 
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water and puts it to beneficial use and during all of the 
time he is moving from location to actual use, no one else 
attempts to secure rights upon the stream, no question of 
priority can arise, and even though he may not have been 
diligent, he will secure his right. This is because there 
is no one to raise the question of priority. But where sev- 
eral, perhaps many, are seeking to get water from the 
same stream or system of drainage, it becomes a matter 
of the greatest importance to determine who has the first 
right. The supply is apt to be inadequate for all who 
seek to get water, and the ability to prove that he is an 
early comer upon the stream may spell the difference be- 
tween success and failure in his enterprise. The right to 
first take water from a stream carries with it the right 
to continue longest to use the water when the supply in 
the stream begins to fail. If parties have come upon a 
stream when the country begins to fill with settlers, and 
has taken water from a stream, he may go many years 
before any question of priority of right arises. As, how- 
ever, the country fills up and the demands upon the 
stream are exceeding its capacity to supply, men begin 
to look into the history, and if they exist, into the records 
to determine who was the first users, and the question of 
priority becomes important. 

As between different appropriators from the same 
source of supply the earlier is called the senior and the 
later the junior appropriator. When several claimants 
have perfected rights to water, each in his order is senior 
or prior in right to all who come after him, and each from 
the first to the last may take all the water in the stream 
if his necessities require it and his appropriation per- 
fected by actual user has entitled him to it. That is to 
sayj the first comer may take the whole and cut out all 
who have come after him ; the second, after allowing for 
the satisfaction of the first may take all that is left ; the 
third, after allowing for number one and two, may take 
all that is left, and so on. E'ach appropriator stands in 
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relation to the unappropriated waters of the stream at 
the lime he initiates his appropriation as the first comer 
did to the whole stream at the time of his coming. 

When, as is the case with nearly all of the streams 
of this Western country, the volume of water in the 
stream is subject to great changes, approprialors' rights 
attach in the order of their priorities. To illustrate, sup- 
pose four appropriators on the same stream have each se- 
cured the right to use five cubic feet of water per second 
of time for irrigation of crops. When in the spring after 
the dry and low period the water begins to rise in the 
stream the earliest appropriator has the right to all of 
the water until there is more than five feet running in 
the stream. When the supply exceeds five feet, the second 
comer has the right to all after the first five until there 
is ten feet in the stream. So the third has the exclusive 
right to all from ten to fifteen feet, and the fourth to all 
from fifteen to twenty feet, no one being allowed to take 
until all who are senior to him have been supplied. Again, 
when the water begins to fall in the late summer, the sev- 
eral appropriators are shut off from the stream in the 
reverse order of their appropriation, that is, the last 
comer must be the first to cease using, after him the one 
who was last senior to him, and the first comer on the 
stream is the last to be shut off. If after having secured 
an appropriation on a stream a person subsequently 
makes another appropriation on the same stream, his two 
appropriations have no relation to one another. Each 
stands upon its own merits as though they had been made 
by different persons in their respective times. 

There is recognized a consumptive and a non-con- 
sumptive use of water. The former contemplates such a 
use as immediately returns to the stream the waters used, 
while the latter has in view such a use as the taking of 
water from the stream and using it at a distance or under 
such conditions as to preclude its return, or its return at 
a great distance down the stream. The first of these 
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uses is illustrated by the taking of water for power pur- 
poses where, after running over the wheels of the power 
plant, it comes at once again to the stream and in no 
manner interferes with the use of the water by others. 
The second condition is shown in the withdrawal of the 
water for irrigation. Here the water is carried out upon 
lands and if it returns to the stream at all, it will be after 
percolating through the soil and must reach the stream 
at a greater or less distance below the point from which 
it was diverted. It will be seen that an appropriator for 
power purposes who is junior to one for irrigation, may, 
though junior, insist upon the use of the water so long 
as he does not interfere with the rights of the senior. 
And further, if an appropriator for any purpose has ap- 
propriated all of the water in a stream, another may go 
upon the stream above and secure a valid appropriation 
for non-consumptive use, for in such a case the use of the 
latter will not interfere with that of the former. 

As the right to appropriate water is limited to the 
appropriator 's ability to use it beneficially, it follows that 
though a person has appropriated a certain amount of 
water, the right to take that amount of water from the 
stream exists only when he has need for it. If a farmer 
has thoroughly irrigated his crop and for a period of 
several days or weeks has no further need to irrigate, 
others may take the water from the stream during such 
waiting period. Appropriation may be for a certain date 
as during the months of June and July, or other period, 
and outside of the period so marked that appropriation 
will not be recognized. In the same manner an appro- 
priation may be for certain days in the week, leaving the 
water to be claimed by others on the remaining days. 
So, also, the appropriation may be for certain hours of 
the day. 
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Rights of each subsequent appropriator. 

Hank in priority for different uses. 

Constitutional provision in Colorado. 

Legislation as to domestic use. 

Pro-rating statutes; object; effect. 

Right to have water flow down to point of diversion. 

Kind of works necessary to procure water rights. 

Every diversion is artificial. 

Two classes of dams — difference. 

Precautions required when dam is in channel of stream. 

Statute of Colorado; notice carefully the provisions of 
the statute. 

Ditches over public domain, on private lands. 

Measurements required — by whom? 

Relation of State and National Governments in these mat- 
ters. 

Relation of State Engineer to dams and reservoirs. 

Discussion so far relates only to construction of storage 
works ; the matter of appropriation of water for stor- 
age will come later. 
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Each subsequent appropriator is entitled to have the 
water flow in the stream in the same manner as far as 
the interference by others is concerned, as when he made 
his appropriation, and he may insist that the prior appro- 
priators shall confine themselves strictly within the rights 
which the law gives them, that is, to the amount of water 
within their appropriation which they actually apply to 
some beneficial use. It follows that a prior appropriator 
for a non-consumptive use cannot change his use to a 
consumptive one. 

There is a question which assumes more importance 
in some states than in others, but is of some interest in 
every state of the Arid Region; how do claimants for 
different uses rank in point of time. Here we find some 
departure from the strict application of the law of prior- 
ity in time giving priority of right. 

Under the early law no preferences were given to any 
particular use for which the water might be applied, so 
long as it was a beneficial one. Later the constitutions 
of some of the states, and the legislators in others, pro- 
vided for preferences for certain uses of the water in 
times when there was not enough for all purposes. The 
use for domestic purposes is usually placed first, and after 
that the use for the particular purpose which seems most 
important in the particular states, as irrigation in some, 
mining or manufacture in others. 

In Colorado the constitution provides, *'Btit when the 
waters of any natural stream are not sufficient for the 
service of all those desiring the use of the same, those 
using the water for domestic purposes shall have the 
preference over those claiming for any other purpose, 
and those using the water for agricultural purposes shall 
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have the preference over those using'tKe-water'forlii&fili- 
facturing purposes." In Idaho, the constitution pro- 
vides that the preference shall be for, first, domestic use ; 
second, mining, in mining districts; third, agriculture; 
and, fourth, manufacturing. Other states have similar 
provisions, though California does not seem to have rec- 
ognized any preference. Such provisions modify the 
doctrine of priority, but only at times of scarcity of water. 
It has been held by the Courts that these provisions are 
prospective only, and that they do not affect the rights 
of those who had made their appropriations before the 
adoption of such provision. Such appropriators have a 
vested property right which even the s*ate cannot take 
from them without compensation, hence though, in case 
of public necessity, this property, like any other, may be 
taken by the right of eminent domain, the owner must be 
paid for what he gives up. 

In Colorado the legislature deemed it necessary to 
enact a law to supplement the constitutional provision, 
permitting the use of water for domestic purposes as first 
in times of scarcity, making it a misdemeanor where 
water is claimed under the constitutional provision for 
domestic purposes and is used for irrigation to any extent 
whatever. 

In some of the Western states, another statute has 
been passed which interferes with the. complete action of 
the doctrine of priority. I refer to what are called pro- 
rating statutes. These apply only in times of extreme 
scarcity of water, and are beneficial in that they seek to 
save the crops of farmers which otherwise would perish. 
But it is questionable whether a person prior in right 
should be compelled by law to be generous and self-deny- 
ing. At a later time in these lectures, I shall attempt to 
discuss this question at greater length. 

I have said that a person cannot acquire ownership 
of the water itself, especially while it is still running in 
the natural stream, yet his priority of right to take and 
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use a 'p'otfton'df '{h'S'-Wter gives him a very important 
legal and equitable property right in such water to have 
it flow down to his point of diversion, as it flowed at the 
time of the inception of his appropriation. This right is 
held to be an incorporeal hereditament appurtenant to 
the ditch. The prior appropriatior of the waters of a 
stream has the right to insist that the water continue to 
flow as it did when he first made the appropriation, as 
far as the interference by other subsequent appropriators 
is concerned. 

In those Western states in which the two systems of 
riparian rights and the Arid Region doctrine are main- 
tained side by side, there is much chance for conflict of 
claims and the courts have been given touch to do to pro- 
tect the rights of all. At first it was attempted to apply 
the old English doctrine of riparian rights to its full ex- 
tent, but gradually it came to be recognized that the 
country could never be developed if this rule was ad- 
hered to. Then it was sought to compromise the claims 
and require the person claiming water by appropriation 
to return the water to the stream before it reached a 
lower riparian owner. But such return of the water is in 
many instances impossible. The policy to which the states 
maintaining the two systems have been driven or are rap- 
idly reaching, is that, in view of the great necessity of 
water for the development of the country, all that a ripar- 
ian owner can claim is to have as much of the stream as 
he can put to some beneficial use, come down to his land 
and that all the remaining water of the stream is to be 
free to be appropriated by others. As between riparian 
owner and common appropriator the rule of priority must 
hold. If a person has acquired title to land from the gov- 
ernment before any of the waters of a stream flowing by 
such land has been appropriated, his riparian rights to 
the extent of his needs for beneficial use must be respected 
by all later comers. So if before the coming of such a 
settler on the stream there have been perfected rights to 
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the use of the water, his riparian rights must be satisfied 
after those of the prior appropriators. 

In March, 1877, Congress passed what is known as 
the Desert Land Act, in which appears among other things 
this language, **And all surplus water over and above 
such actual appropriation and use, together with the water 
of all lakes, rivers, and other sources of water supply, 
shall remain and be held free for the appropriation and 
use of the public for irrigation, mining, and manufactur- 
ing purposes, subject to existing rights.'' 

This section has given rise to much discussion among 
the lawyers of the West, and the Courts have frequently 
been called upon to explain its real meaning. We have 
seen that as original owner of all lands and waters of the 
country, the government has title which it may dispose of 
as it deems best. It has also been shown that the govern- 
ment claims riparian rights on lands still belonging to 
it, subject to the law of the state in which certain lands 
may lie. And it has been shown that when a party se- 
cures title to land from the government before rights to 
water have accrued he takes his land with riparian rights 
on such streams as may flow contiguous to such land. 
What then did the broad statement in the Desert Land 
Act really mean? Did it mean that the government was 
releasing all claim to riparian rights? Some have be- 
lieved so, while other are in doubt. 

The reasoning of Mr. Kinney, in the work from which 
I am quoting so largely in these lectures, is so clear and 
to the point that I take bodily from his work the following 
discussion : 

**The trouble seems to be in confusing the rights of 
the United States as the proprietor and as sovereign. To 
be sure, the United States was primarily the owner and 
proprietor of both the public lands and the waters flowing 
over them. The Government is still the owner and pro- 
prietor of all the surplus waters flowing over its lands, 
to which vested rights have not attached. But the United 
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States had not the sovereign control over waters which 
flow within the boundaries of a certain State, except so 
far as it has reserved such right. We do not believe that 
Congress has the power to abolish the law of riparian 
rights either in the Western or Eastern States, where a 
State by its laws has declared that, governing the subject 
of waters, the common law shall be followed. The sov- 
ereignty, jurisdiction, and control over all waters flowing 
within the boundaries of a State are left to the laws of 
that State upon its admission to the Union. That State 
may adopt the common law as it is strictly construed in 
England and in the Eastern States of this country; it 
may adopt the modified form of that law, as has been done 
to meet the peculiar conditions of Western States; or, 
upon the other hand, it may entirely abolish the common 
)aw upon the subject of waters and adopt in lieu thereof 
the Arid Region Doctrine of appropriation only ; or, again, 
it may adopt both the common law and the doctrine of ap- 
propriation. But, as far as Congress is concerned, it can- 
not force any particular law governing waters upon any- 
State. As was said by Mr. Justice Brewer in the case of 
Kansas vs. Colorado, * it may determine for itself whether 
the common law rule in respect to riparian rights, or that 
doctrine which obtains in the arid regions of the West of 
the appropriation of waters for the purposes of irrigation, 
shall control.' Congress cannot enforce either rule upon 
any State. Hence, it must follow that the Desert Land 
Act of 1877 did not, nor could it, abolish the common law 
of riparian rights in a State where that law had been 
adopted as at least one of the rules of law governing 
waters within its boundaries. The only effect that that 
Act had, or could have had, in regard to the subject under 
consideration, was to emphasize the right already granted 
under the Act of 1860 and as amended in 1870, to the ef- 
fect that the surplus waters of the natural streams, or 
other sources of water supply, flowing over the public 
lands might be taken under the doctrine of appropriation, 
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as far as the rights of the Government as the owner there- 
of were concerned, for irrigation or other beneficial pur- 
poses. 

*' There was no intent upon the part of Congress to 
change, nor could it change by the Act in question, the 
rule that any State has the right to govern the waters 
within its boundaries. As the owner of the surplus water 
flowing over the public domain, however, the effect of 
this clause of the Desert Land Act was merely 'for the 
Government to emphasize the fact that the waters flow- 
ing over its piiblic lands were subject to further appropri- 
ation ; and in doing this the Government, also as the ripar- 
ian proprietor of these waters, waived its right to the un- 
diminshed flow of the natural streams, in order that these 
appropriations might be perfected.'' 

If prior appropriators do not use all of the waiers of 
a stream the riparian rights of the one who gets title from 
the Government will attach and will be ahead of subse- 
quent attempts at appropriation. 

In the case tried in the United States Court between 
the State of Kansas and the State of Colorado over the 
use of the waters in the Arkansas River, the claim made 
by the State of Kansas was based on the doctrine of ripa- 
rian rights. Kansas claimed that, as a riparian proprie- 
tor, it was entitled to the rule of the undiminished flow 
theory of the common law as it is recognized and enforced 
under a strict construction, and that it was entitled, as a 
matter of right, regardless of the rights or needs of the 
appropriators above, and that, too, without having shown 
that it was damaged to any considerable extent. In the 
State of Colorado many appropriators had secured rights 
to water from the Arkansas River, under the laws of Colo- 
rado, and vast amounts of money had been expended in 
the construction of works for the direct use as well as 
for storage of water. The Court, speaking by Judge 
Brewer, summed up the case by saying that the appropria- 
tion of the waters of the river by Colorado, for the pur- 
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poses of irrigation, had diminished the flow of the water 
into the State of Kansas, that while the influence of such 
diminution had been of perceptible injury to portions of 
the Arkansas Valley in Kansas, yet to the great body of 
the valley, it had worked little if any damage, and that 
the Court dismissed the suit brought by Kansas. This 
was a direct and very severe blow to the doctrine of ri- 
parian rights. 

Having considered the nature of a water right, what 
steps are necessary to secure it and the necessity of so 
using the right as not to interfere with the rights of 
others, I pass on to the subject of the means which may 
be used to secure the use of the water and the kinds of 
works required to comply with the law. 

We may repeat what has already been said, that in 
general any means may be adopted which makes an actual 
diversion of the water from the stream. As the right to 
use the water makes it a condition precedent that the 
water be removed from the stream, there is an implied 
permission to construct such works upon the banks of the 
stream and even in its channel as may be necessarj'^ to se- 
cure that end, hence it follows that an appropriator may 
construct a dam across the channel and so divert the water 
into his ditch; but in such construction, he is liable in 
damages to all parties who may be injured by his action, 
lie must not raise the water so high as to set it back and 
overflow lands above. He must not so impede the flow 
of the water as to interfere with the rights of other appro- 
priators below him. 

The California Court uses this language, **Efvery di- 
version from a stream is artificial; a disturbance of the 
natural order of things. The right to take the water at 
all is a right to change the ordinary course of nature ; and 
the methods employed, so long as their use does not in- 
fringe the like and equal rights of others, is immaterial." 
In an Oregon case it was shown that a dam erected by an 
appropriator in the stream, interfered with the flow of 
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water to a prior appropriator below the dam, and the 
Court, finding that to order the removal or cutting down 
of the dam would work great injury to its constructors, 
ordered them to deliver the water to the complaining 
party through their ditch. 

There are two classes of dams, those used for diver- 
sion of water into ditches for direct irrigation, and those 
for reservoir purposes. The former are usually compara- 
tively low and present little danger of causing great dam- 
age to others in time of high water. The reservoir dams, 
however, built in the channel of the stream, often to great 
height and impounding above them vast bodies of water, 
are a constant menace to settlers in the valley below 
them as well as to the works of other lower appropriators 
on the same stream. The Laws in the various Western 
States are very exacting as to the kind of work, the super- 
vision during their construction, and the subsequent use 
of such structures. It is not sufficient that ordinary cau- 
tion be exercised in the construclion of such works; the 
law calls for extraordinary caution. The fact that the 
works may be carried away by an unprecedented flood 
in the particular stream does not relieve the owners from 
liability for damage that may be done. 

The statute of Colorado reads on this subject, *'None 
of the provisions of this act shall be construed as reliev- 
ing the owners of any such reservoir from the payment 
of such damages as may be caused by the breaking of the 
embankments thereof, but in the event of any such reser- 
voir overflowing, or the embankments, dams or outlets; 
breaking or washing out, the owners thereof shall be lia- 
ble for all damages occasioned thereby. ' ' 

The right to construct ditches over the public domain 
is given by the Acts of Congress of 1866 and 1870, supple- 
mented by the Act of 1891. Under the provisions of this 
last Act, rights of way may be acquired for the construc- 
tion of ditches, reservoirs, and canals over the public lands 
and reservations of the United States. 
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Such structures may not be constructed on private 
lands without the consent of the owner of the land, unless 
the right is obtained by the exercise of the right of emi- 
nent domain. In all of the Western country the use of 
land for the construction of irrigation works is considered 
a public use, and therefore possession for such purposes 
may be secured by the right of eminent domain, which re- 
quires of course, that property so taken shall be paid for. 
This right cannot be exercised to secure land for private 
use. 

A person wishing to divert water from a natural 
source and to convey it to his lands has the right to avail 
himself of all the natural conditions which may aid him in 
the work, such as using natural draws and ravines, and 
he may even use the channel of the stream as a part of 
his ditch system to reach his land. Water may be taken 
from the stream and carried for a distance in an artificial 
ditch and then turned back into the stream, and taken out 
again at a point below, or water developed from some 
other source than the stream may be turned into the stream 
and taken out below, care being taken in all such cases 
not to interfere in any manner with the full enjoyment 
of their rights by other appropriators on the stream. It 
is required that parties using the natural stream as a part 
of their carrying system shall erect and maintain accu- 
rate measuring devises to measure the amount turned into 
the stream and the amount withdrawn therefrom. Allow- 
ance must also be made for loss by seepage and evapora- 
tion while in the stream. Such use of the stream will not 
be permitted if by the turning in of the water to be so 
carried, the volume of the stream is so increased as to 
cause it to overflow its banks and do damage, and injur- 
ies arising from such a cause render the party so using 
the river, liable for damage that may result. 

As remarked above, the Act of Congress of March, 
1891, gives the right to construct reservoirs and ditches 
upon public land and Government reservations. The Act 
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provides that when the proposed work has been approved 
by the Secretary of the Interior lands sold after such ap- 
proval shall be sold by the Government subject to such 
rights of way. The Act only applies to vacant and unoc- 
cupied Government land, and one section of the Act reads, 
* * Whenever any person or corporation, in the construction 
of any canal, ditch, or reservoir, injures or damages the 
possession of any settler on the public domain, the party 
committing such injury or damage shall be liable to the 
party injured for such injury or damage. ' ' This applies 
to settlers on ^Government land who have not yet acquired 
title, but are injured only in their right of possession. The 
privilege to construct works on the public domain doeai 
not take from the State in which such works are located, 
the right to control the manner of construction or any 
other of its sovereign rights in the premises. The Act 
of Congress especially provides, ''And the privilege here- 
in granted shall not be construed to interfere with the 
water for irrigation and other purposes under the author- 
ity of the respective States and Territories. ' ' 

In nearly all of the Western States, the construction 
of reservoirs, if of considerable size, is, by statute, placed 
under the direct supervision or inspection of some public 
officer, generally the State Engineer. The statute of 
Colorado provides, **No reservoir with embankments or 
a dam exceeding ten feet in height shall be made without 
first submitting the plans thereof to the county commis- 
sioners of the county in which it is to be situated, and 
obtaining their approval of such plans.'' 

**No reservoir of a capacity of more than seventy- 
five million cubic feet of water, or having a dam or em- 
bankment in excess of ten feet in vertical height, and cov- 
ering an area of more than 20 acres shall hereafter be 
constructed in this State, except the plans and specifica- 
tions of the same shall first be approved by the state en- 
gineer; and the state engineer shall act as consulting en- 
gineer during the construction thereof, and shall have au- 



no LAW OF IRRIGATION 

thority to require the material used and the work of con- 
struction to be done to his satisfaction ; and no work shall 
be deemed complete under the provisions of this act until 
the state engineer shall give to the owners of such struc- 
tures a written statement of the work of construction and 
the full completion thereof together with his acceptance 
of the same, which statement shall specify the dimensions 
And capacity of such reservoir or reservoirs." 

* * The owners of such reservoirs shall pay to said state 
engineer his actual expenses incurred in making personal 
inspection and five dollars per day and expenses to any 
deputy appointed by him to attend to such supervision 
when necessarily employed for such purpose.'' 

**The state engineer shall annually determine the 
amount of water which it is safe to impound in the several 
reservoirs within this state and it shall be unlawful for 
the owners of any reservoir to store in said reservoir water 
in excess of the amount so determined by the state engi- 
neer to be safe. ' ' 

Our discussion to this point in relation to reservoirs 
has had to do with the right to construct the works for 
receiving and holding the water. I shall take up in the 
next lecture the subject of the right to take water from 
the public supply and store it in reservoirs. 
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LECTURE 9 

To secure the right to store water there must be, as 
when water is taken for direct irrigation, a valid appro- 
priation of the water it is proposed to store, and the water 
must be applied to a beneficial use. It is the policy of 
all of the Western States to have all of the available water 
put to some beneficial use, and, therefore, any water 
found running to waste may be appropriated for immedi- 
ate use or stored for future use. A reasonable time is 
given in which to apply the water to use, therefore the 
holding of the water in the reservoir for a few months 
does not endanger the appropriation. 

The right to store water is given in the Western 
States by legislative enactment. In Colorado the statute 
reads, ^* persons desirous to construct and maintain reser- 
voirs, for the purpose of storing water, shall have the 
right to take from any of the natural streams of the state 
and store away any of the unappropriated waters not 
needed for immediate use for domestic or irrigation pur- 
poses; to construct and maintain ditches for carrying 
such water to and from such reservoirs, and to condemn 
lands for such reservoirs and ditches in the same manner 
provided by law for the condemnation of lands for right 
of way for ditches. ' ' Other states have similar statutes. 

A riparian owner is held to have the right to store 
water so long as in doing so he does not interfere with 
the right of other riparian owners further down the stream 
to also store water. 

Probably the most serious question which has arisen 
in this connection has been the relative rights to store 
water at certain seasons and to claim it for immediate 
use. 

In a Colorado case, the Court says, **If water for 
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direct irrigation can only be utilized for that purpose, 
the result would be to retard agricultural progress and 
limit the growth of agricultural products to those which 
can be matured by means of direct irrigation early in the 
season. ' ' 

It is also held in Colorado that water which is appro- 
priated for direct irrigation cannot be stored and after- 
wards drawn off and used so as to do double duty, also 
that it was wrong to grant two separate reservoir priori- 
ties of the same capacity and date to the same reservoir 
as the result of the same construction and the same act 
of storing the water. Nor can a system of exchanges of 
water between reservoirs be made so that the effect would 
be to convert a junior into a senior right. In a case going 
up from Larimer County, Colorado, the Court said in re- 
lation to an attempt to secure two fillings of a reservoir 
in one year, **We do not attribute to the inventors of this 
scheme a design to obtain an undue advantage over other 
appropriators ; but if such scheme of exchange • • • 
is put into practice, it will necessarily convert a junior 
into a senior right. It will make many of the reservoirs 
of the appellants, which were built and used for storage 
a decade before Fossil Creek reservoir was conceived, sub- 
ordinate to the latter. • • • ^ double filling in ef- 
fect would give two priorities of the same date and of the 
same capacity to the same reservoir, on the same single 
appropriation, which is impossible in fact and in law, and 
if allowed would violate the fundamental doctrine of the 
law of appropriation — he who is first in time is first in 
right.'' 

By direct irrigation is meant the diversion and car- 
riage of water by any means and the application of the 
water to the land in practically one and the same opera- 
tion. 

By immediate use we mean the immediate application 
of the water after diversion from the natural stream to 
the land as limited by the appropriator's actual needs, 
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and as distinguished from the storage of the water for 
future use. 

Storage is the temporary accumulation or conserva- 
tion of water for future use. The water stored may be 
from one of two sources, either the residue from heavy 
flows or flood waters during the spring and winter 
months, or from the normal flow of the stream. Of course 
the storage of water is not in and of itself a beneficial 
use of water ; it is merely an incident, a means to an end. 
Here as in direct irrigation, the test is the successful ap- 
plication of all the water claimed to a beneficial use. The 
question has been, before the Courts, can the owner of a 
prior right to make direct application of water for irri- 
gation purposes during the irrigation season, store the 
water for use later in the season? The Courts have long 
recognized this right. The Colorado Court says on this 
question, in the Seven Lakes Case, **It appears that the 
stockholders of this reservoir Company, instead of plant- 
ing crops which require irrigation during the early part 
of the season, utilize their lands by growing crops which 
do not require irrigation until about August, when the 
direct supply through the ditches is not sufficient. And 
so instead of applying the water to which they are en- 
titled for direct irrigation early in the season, they store 
this water for use later to mature crops, like potatoes 
and beets. If the theory is adopted that one owning a 
priority for direct irrigation may not cease to utilize it 
for that purpose, and store it for use thereafter in the 
same season, the result would be to take from the owner 
of such priority his rights and confer them upon others 
growing crops of a different nature. In the case of Strick- 
ler vs. Colorado Springs, the right was recognized to 
change the use of water from agricultural to domestic 
purposes. If this is legal, certainly no good reason can 
be advanced why the change from one agricultural use 
to another may not be allowed.'' The Court, at a later 
discussion of the case on motion for rehearing said, **This 
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does not enlarge the use of the priorities of the reservoir 
Company, either in time or quantity ; neither does it con- 
fer upon it any right to divert and store the water repre- 
sented by its priorities every day during the irrigation 
season, or to convert such priorities into s^ storage right 
during the non-irrigating season, but limits its rights 
strictly to the diversion of water, both as to volume and 
time, to the same quantity and the same time already indi- 
cated. No rights are infringed, no one is deprived of 
water to which he is entitled by reason of the change in 
the method of use. There can not possibly be any greater 
burden imposed upon the common source of supply. 
Neither are any priorities disturbed." 

So much for the question of relative time of applica- 
tion of water. As between different reservoirs claiming 
water from the same source of supply, the rule of priority 
governs, and the reservoir having the prior right has the 
first right to fill to the extent of its decreed right even 
though his doing so leaves no water for subsequent ap- 
propriators for the same use. But, as we have seen, when 
the reservoir is filled once for any -season, there is no 
further right to fill it again the same season. After water 
has been once stored, it becomes personal property and 
may be sold, contracted for, and disposed of as personal 
property generally. 

An appropriator is not always situated so as to be 
able at the time of commencing the work of securing an 
appropriation to see in advance every part of his propo- 
sition. He may and often does wish to make some change 
in the nature of his diverting works, in the size, course 
or grade of his ditch, and even in the place and manner 
of use. I shall devote a few paragraphs to the considera- 
tion of how far he may vary from his original plan as 
shown on plats filed in the proper offices. 

It may be desired to change the point on the stream 
from which diversion is proposed to be made. The Colo- 
rado Court has said, **An appropriator of water may not 
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change the place of use, the point of diversion, the charac- 
ter of the use, or make an enlarged u^ of his original 
appropriation, to the prejudice of the rights of the other 
appropriators from the same source of supply after their 
rights have attached/' The question, then will always 
be, shall I by the proposed change of the point of diver- 
sion, put any other appropriator on the stream in any 
worse position for the securing of the water to which he 
is entitled than he would be if I carried out my original 
plan? If I do the change will not be permitted; if I do 
not there can be no objection to it. The injury which may 
fall upon others from such a change may be from several 
causes. If I go further up the stream with my headgate, 
it may so decrease the volume of water reaching an ap- 
propriator who diverts below my new point of diversion 
but above my old one as to make it more difficult for 
him to get water into his ditch. My change may carry 
water far out from the stream and prevent its return only 
after some distance has been traversed, whereas under 
my original diversion the return of water to the stream 
may have been more nearly immediate. There is a prin- 
ciple which the Courts have constantly held in view, that 
an appropriator is entitled to have the stream remain 
practically in the same condition as he found it at the 
time of making his appropriation. 

The Colorado Court has said, **The right to change 
the point of diversion of water which has been obtained 
as the result of an appropriation, is one of the incidents 
of ownership, and existed and was exercised in this State 
independent of statute, and the only limitation is that the 
rights of others must not be infringed. '* 

This right is provided for by the statutes of nearly 
all of the States. In Colorado there is a regular statutory 
proceeding provided for in which the district court passes 
upon the right under the particular state of facts pre- 
sented by each case and denies the right or by decree 
grants it. It must not, however, be supposed that the 
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right comes from the operation of the statute, the right 
exists as we have seen independently of statute, this only 
regulates the remedy by which it may be established and 
placed so as to be known as a matter of record. 

An appropriator who has constructed a dam may 
change its dimensions, making it longer or higher as he 
may desire, always as before having in mind the accrued 
rights of others, for here as elsewhere the change is per- 
missible only if it leaves others in as good position as it 
found them. 

If new comers on the stream, by lawful subsequent 
appropriations, have acquired the right to use a certain 
amount of water from a stream, for any purpose, accord- 
ing to the condition that the stream was in at the time of 
such appropriation, the first appropriator, in spite of his 
priority, is not authorized, by erecting a high dam, to in- 
terfere with or injure these later rights. This is true if 
the stream has by reason of the accumulation of debris, 
so risen as to make it more difficult for the prior appro- 
priator to get his supply of water. He may sue those who 
have caused the accumulation and recover damages from 
them, but he cannot raise his dam to the injury of later 
appropriators. 

It usually happens that when a person changes the 
point of diversion from the stream, a change will be made 
necessary in the location of at least a part of his ditch. 
As far as his right to the water, this makes no difference, 
and if the ditch is on his own land, of course no one can 
camplain. But if the ditch is on another person's land, 
the change will necessitate the acquiring of a new right 
of way. An appropriator cannot go upon the lands of 
another person across which his old ditch ran and for 
which he has a right of way, and without obtaining the 
consent of the owner, arbitrarily, change the line of the 
ditch to some other part of the land. A right of way for 
a ditch or canal over lands is an easement, and the owner 
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of an easement can make no changes in it without the con- 
sent of the owner of the fee. 

The Court in a case in the State of Washington spoke 
in this manner, **The alteration by the action of the ele- 
ments of the physical conditions so as to make the enjoy- 
ment of the easement impossible or more difficult was the 
party's misfortune as an impairment of his property. 
This furnishes no reason why another should be required 
to contribute to restore the enjoyment of the property, 
even if the thing to be contributed be something the other 
does not need, and the surrender of which will not injure 
him.'' 

A party may change the character of his works by 
which the water is diverted or conveyed, but, as before, 
the change must work no injury to others. He may change 
an open ditch to a closed pipe, or to a cement conduit, if 
upon his own land or upon the lands- of another where he 
has secured the right. But if by allowing the water to 
run in the open channel some of it would seep into and 
percolate through the soil, and thus again reach the 
stream, to the benefit of other users, the mode of conduct- 
ing the water cannot be changed. The owner of a right 
of way for a ditch through the lands of another, cannot 
permit the ditch to fill up and obstruct the flow of* the 
water so as to cause it to overflow or otherwise injure 
the lands of the land owner, nor can he enlarge his ditch 
or increase the flow of the water in it, or operate or use 
it in such a manner as to increase the burden, without 
acquiring the right in some legal manner. An easement 
for a ditch becomes fixed and definite as to its size upon 
its construction and use, and therafter no change in its 
size or character can be made without the consent of the 
owner of the land. One Court uses this language, **ESren 
if it were shown that the change would be an actual bene- 
fit to the land owner, we would have no power to compel 
them to accept the benefit. The question is one of prop- 
erty rights, not of benefits or injuries. No one has a 
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right to compel another to have his property improved 
in a particular manner. It is illegal to force him to re- 
ceive a benefit as truly as to submit to an injury.'' 

On the other hand, as long as the appropriator makes 
a reasonably economical use of the water without waste, 
it makes no difference what means he adopts in doing it. 
If his ditch crosses the land of another, he cannot be com- 
pelled to change the character of his works where he is 
doing no umiecessary damage. The Court of California 
says, ** Ditches and flumes are the usual and ordinary 
means of diverting water in this State, and parties who 
have made their appropriations by such means, cannot be 
compelled to substitute iron pipes, though they may be 
compelled to keep their flumes and ditches in good repair, 
so as to prevent umiecessary waste/' 

Where by some act of nature, the channel of a stream 
is changed so as to no longer bring the water to the head- 
gate of an appropriator, the rule in riparian states is that 
the appropriator loses his riparian character and so his 
right to the water. But under the doctrine of Prior Ap- 
propriations, he may follow the stream, or he may go up- 
on the lands of others and remove the driftwood or sand 
which has accumulated and caused the change in the 
channel and restore it to its old channel; in doing so, 
however, no unnecessary injury must be done to the lands 
of another in making the change. 

■ When water has been appropriated for certain days, 
or hours or other definite times, the appropriator is limit- 
ed in his right to take it to the times during which he 
made his first claim. As we have seen, the time of actu- 
ally applying the water to its use may be changed, as 
when stored at one time to be used at a later time, but it 
must be taken from the stream during the times desig- 
nated in his original appropriation. 

The Courts in none of the Western States will at this 
late date question the right of an appropriator to take 
water from a stream and to conduct it by tunnel or other- 
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wise out of the valley of its origin, across a water shed, 
into another valley and there apply it to use. This ques- 
tion came up at a very early date in Colorado, in the case 
of Coffin vs. The Left Hand Ditch Co. and the doctrine 
as stated above was announced, and has been repeated in 
a number of cases since in this State. Other Western 
States have followed this decision until it may be taken 
as accepted doctrine throughout the West. There are cer- 
tain limitations to this right which must be kept in mind. 
Where water has been used in one watershed, and other 
parties are receiving benefits of seepage and percolation, 
a California case held that it cannot be conducted to an- 
other watershed, whereby the seepage is lost. ' ' 

An appropriator has the right to change the place of 
use of the water, provided that in making the change 
no injury results to others. The water once used on a 
certain piece of land may be used on other land. The land 
may be sold and the water right retained, or the water 
right may be sold without selling the land. Several of 
the States in the Arid Eegion have enacted laws making 
water when once appropriated for use on a certain piece 
of land inseparably appurtenant to that land, but when 
cases involving this question have come before the highest 
Courts of those States these Courts have almost without 
exception refused to enforce the statute. In Arizona, the 
Court says, ** Natural justice is subserved by recognizing 
the right of a water holder to change his appropriation to 
lands capable of profitable cultivation. '^ Colorado an- 
nounces the doctrine in these words, **It is now the settled 
law that water rights, though primarily applied to a cer- 
tain tract of land, may be severed from it, used on other 
land by the owner, or sold. ' ' The Idaho Court says, ' * Users 
of water from a ditch or canal acquire such a property 
right as they may transfer to other lands under such ditch 
or canal.'' In Montana the language used is, ^' A prior ap- 
propriator cannot encroach upon the rights of a subse- 
quent appropriator by changing the place of use. But if 
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others are not injured it may be changed.'' The Nebras- 
ka Court says, '*It has been the uniform rule to allow 
appropriators of water, after it has been actually taken 
and applied to some beneficial purpose, to change the 
place and character of its use/' In Oregon, **A prior ap- 
propriator of water for beneficial purposes may change 
the place of use if it does not prejudice the rights of sub- 
sequent claimants." 

Changes in the use of water may be made, subject 
always to the rule that such change shall not injuriously 
affect other appropriators. In the case of Strickler vs. 
Colorado Springs, the Court of this State held that water 
that had been appropriated and used for irrigation might 
be sold to a city for use as a city water supply. In the 
various States the statutes are different regarding the 
subject of changing the use and the place of use of water. 
In California, the statute provides for the change of the 
point of diversion but says nothing of the change of use. 
Some of the States following the example of Colorado pro- 
vide that the right may be exercised upon approval of the 
Court or certain officers named, and mark out certain 
proceedings which must be carried out. Some States, 
like Wyoming, seek to make the water when once appro- 
priated an inseparable appurtenant to the land for which 
it was first appropriated. The States of Idaho, Nebraska, 
Nevada, North Dakota, Oklahoma, South Dakota, and 
Utah followed Wyoming in this last measure. 

I wish now to call your attention to the law of irriga- 
tion as it applies to the subjects of the quantity of water 
which may be claimed under an appropriation, how the 
water is measured the duty of water, and how water must 
be used to avoid waste. 

When men commenced to use water for irrigation in 
our. Western country they had no knowledge of how much 
water would be required to maintain a growing crop. 
Nothing was known of how to economise in the use of wa- 
ter, and indeed, as there was plenty for all comers at first 
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there was little thought of trying to economise. Water 
far in excess of the needs of the appropriator was drawn 
from the stream, it was carried through ditches not well 
constructed to avoid loss by seepage, and was poured over 
the land in a lavish manner. The roads below the irri- 
gated fields were converted into ponds ; low places were 
filled with waste water and permanetly ruined, or reduced 
to a condition to require extensive drainage to bring them 
back to condition for cultivation. It is believed by many 
who have given the subject careful consideration that for 
many years more crops were lost by an excessive use of 
water than from a shortage of this essential element. 
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LECTURE 10 

At the close of our last lecture, it was pointed out 
that owing to a lack of knowledge of the whole subject 
of irrigation, much loss and real damage had resulted to 
the early settlers in the Arid West. The subject was 
new, and the Courts were without precedent for the deci- 
sion of questions which soon began to arise between irri- 
gators. No unit of measurement had been adopted by 
which the respective rights might be gauged; the sub- 
ject of damage from overflow, seepage, and trespass upon 
ditches was new. When litigants came into court asking 
that their rights be protected, the Court might well ask, 
just what are your rights ? 

In the earlier days the lower lands, those nearest 
the streams, were the first to be settled upon, it being 
considered impossible or unprofitable to attempt to get 
the water to the higher lands. These were used for graz- 
ing and range purposes. Dater ditches were constructed 
to bring water to the higher lands, and when these had 
been cultivated for a few years, the water which had been 
applied to them commenced to find its way by seepage 
to the lower lands. This produced a condition under 
which the early appropriator on the low lying land could 
not use the full amount of water called for by his appro- 
priation, and until this seepage commenced actually used 
on his lands. As under the law in all of the Western 
States, one can claim only the amount which he actually 
applies to some beneficial use, the question arose, does 
the early appropriator, now that much of the water need- 
ed by him is furnished by seepage from above, still have 
the right to hold, as against others needing water from the 
same stream, the whole of his original appropriation? 
The disposition of the Courts has been to answer this ques- 
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tion in the negative. How complex and at the same time 
important this question had become is well illustrated 
by the experience of irrigators in the section of country 
around Fort Collins. A high standard of irrigation was 
early established in this valley, and excellent methods, for 
that time, had been employed, both in the division of the 
waters of the Cache la Poudre River among appropriators 
and in their application of the water. After a number 
of appropriations had been made and questions began to 
arise between appropriators, the whole matter was thrown 
into court for an adjudication of the respective rights. 
Then it was found that twenty-three early ditches were 
claiming water in the aggregate to irrigate one thousand 
acres of land. The Ditches were small and had been car- 
ried out only to the bottom lands near the river, but their 
combined appropriations, as fixed by decree of court, 
amounted to 692 cubic feet per second or enough water 
to irrigate 41,529 acres of land, or more than forty times 
the amount of water actually used, and more than 100 
times as much water as needed under the methods of ir- 
rigation now in use. A case arose in Idaho which furnishes 
another striking example; the testimony in the case 
showed that the entire flow of the stream was about 100 
inches of water. The District Court decreed to the various 
claimants, water to the amount of 370 cubic inches during 
the early part of the season and lesser amounts in the 
later part, and all of this in total disregard of a prior ap- 
propriation of one of the parties to the suit which claimed 
125 inches from the stream as first and earliest appropri- 
ator. When the case reached the Supreme Court, Mr. Jus- 
tice Houston, in handing down the opinion of the Court, 
said, **The individual who causes two blades of grass to 
grow where but one grew before, is held in highest emula- 
tion as a benefactor of his race. How, then, shall we rank 
him who, by judicial fiat alone can cause 400 inches of 
water to run where Nature only put 100 inches?" 
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Upon the question of the amount of the appropria- 
tion, it is settled law in the states of the Arid West that 
the quantity of water that can be lawfully claimed is lim- 
ited to the quantity or amount which is needed and within 
the amount claimed, and within a reasonable time, is 
actually and economically applied to the beneficial use 
for which it was originally appropriated. 

The capacity of the ditch, if it carries more water 
than the appropriation amounts to, has nothing to do with 
determinhig the amount of the appropriation; but if a 
ditch is constructed of a certain size and the water used 
is carried through it, the appropriation cannot be declared 
to be larger than the capacity of the ditch. This is evi- 
dently a correct rule, for no matter what a party may 
try to show he originally appropriated it is evident he 
can never have put to beneficial use more water than his 
ditch would carry to his lands. The capacity of a ditch 
has been repeatedly held to be determined by that point 
near its upper end which will carry the least amount of 
water. The capacity is measured by the width, depth and 
velocity or grade of the ditch. The capacity of a reservoir 
is measured by the amount it will take to fill it once. In 
the early decisions of Courts when few of the factors en- 
tering into the problem were known accurately, we find 
an inclination to allow the appropriation to be determined 
by the amount the ditch would carry, but in the light of 
more recent information this is found to be an entirely 
unsafe rule. A person actually applying ten feet of water 
to a beneficial use, and this, as we know, marks the limit 
of his appropriation, might easily construct a ditch to 
carry fifty feet. The modern rule may be gathered from 
the language used by the Courts in several of the states. 
In Nevada it is said, **If the capacity of his ditches is 
greater than is necessary to irrigate his farming land, he 
must be restricted to the quantity needed for the purposes 
of irrigation, for watering his stock and for domestic pur- 
poses." In a Colorado case, an appropriator had at a 
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very early date constructed a ditch with a capacity of 
thirty-three feet. After many years he sold to a ditch 
company thirty feet of his claimed appropriation. The 
matter was brought into court where it was proved that 
he never had attempted to irrigate more than 120 acres 
of land. It was decided that the appropriator was entitled 
to but three feet of water, or enough to irrigate his 120 
acres. 

The Oregon Court said in a recent case, * * The adapta- 
bility of arid lands to the growth of particular crops by 
careful irrigation furnishes the test of the quantity of 
water reasonably necessary for that purpose. The number 
of acres of land that is susceptible of cultivation, the de- 
gree of sterility of the premises, the most profitable crops 
that can be raised by artificial application of moisture and 
the quantity of water reasonably necessary to produce 
the harvest of an acre by careful husbandry, are elements 
to be considered in determining the measure of an appro- 
priation.'' In Montana it was said by the Court, '*If the 
appropriator 's needs exceed the capacity of his means of 
diversion, then the capacity of his ditch measures the ex- 
tent of his right. If the capacity of his ditch exceeds his 
needs, then his needs measure the limit of his appropria- 
tion.'' 

After many rights had been fully adjudicated and 
settled, an attempt was made in this state to secure a re- 
adjudication on the ground that mathematical science had 
developed more accurate methods of measurement than 
were known at the time of the former adjudication. The 
case involving this question went up from this county. 
The Court said, ''If we should now correct the decree of 
1882 for the reason urged, then at the end of the next 
decade there may be evolved a new method of determin- 
ing the carrying capacity of ditches, giving even more 
accurate results than under the Kutter formula, and, in 
an action then brought to correct the mistake made by 
us now in applying the Kutter test, the Court must set 
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aside our decree and enter a new one, and so there would 
be no end to the litigation, provided new and more ac- 
curate tests are discovered." 

I have shown that it is the accepted doctrine in all 
of the Western states that a person cannot appropriate 
more water than is necessary for the supplying of his 
needs. It has also been shown that diligence must be ex- 
ercised in applying the water to a beneficial use. In ap- 
parent violation of this rule, but in strict agreement with 
the equities of the case, it has been held that where the 
purpose of the appropriation is for the irrigation of new 
land by a settler, although the quantity first used is not 
the full amount claimed, the settler may year by year in- 
crease the quantity used, as he gets his land ready for 
cultivation, up to the full amount of his claim, and that, 
too, as against the claims of subsequent appropriators, 
provided he does not delay the final use of all the water 
claimed for an unreasonable time. 

The rule seems to be well settled that where he has 
used reasonable digilence the additional application of 
the water annually to meet the increased demand causes 
the appropriation to relate back to the inception of the 
claim, thus cutting off all adverse claims to the use of the 
water. Of course, in order that a settler may invoke thi^ 
rule, the intention to claim the full amount needed for the 
irrigation of his whole land must exist at the time of mak- 
ing his original appropriation and must be declared at 
that time. Touching this point the Colorado Court has 
said, * * The test is not necessarily the number of acres irri- 
gated each year. If these tracts were farmed, and all 
the water necessary to irrigate them was beneficially used 
with reasonable diligence in the improvement of the land, 
it is sufficient. What was a sufficient amount of water, 
and was it applied to a beneficial use, is the test." 

In discussing the measurement of water, it is not my 
intention to trespass upon the ground of the irrigation 
engineer; however, in stating the law of the subject, it 
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will be necessary to state some facts which have been 
already given in your study of the purely engineering 
phase of the subject. 

It was early recognized that there was need of a fixed 
measure of water in order that conflicting claimants 
might have a proper adjudication of their rights. In Cali- 
fornia, and in other states where the first use to which 
water was applied was for mining, a measure was adoptci 
known as the miner's inch. This may be defined as the 
amount of water that will flow through an orifice one inch 
square in a vertical position and under a standard head 
fixed either by custom or law, and in the computation of 
which each square inch of the opening represents a min- 
er's inch. There was no way of determining in gallons 
or cubic feet the amount of water one was getting by this 
measurement. It is evident that an orifice three inches 
square would deliver much more than nine times the 
amount delivered by one square inch. A source of confu- 
sion was found in the fact that in different states the head 
or pressure under which the water was drawn differed 
materially. California required a four-inch pressure. Colo- 
rado five inches measured to the top of the orifice. Idaho 
four inches. In Oregon, nothing was said on the subject 
in the statute and the Supreme Court in a ease before it 
said, **It will be presumed that it is to be measured under 
a six-inch pressure. ' ' This uncertainty as to just what a 
miner's inch of water is, led to the adoption of a more 
accurate and unvarying unit of measure, known as the 
second foot or acre foot. In states where many rights 
had already accrued measured by the miner's inch, an 
equivalent was adopted in fractions of the second foot, 
or the reverse, the number of miner's inches being speci- 
fied which should equal one second foot. North and South 
Dakota and New Mexico declared that the miner's inch 
shall equal one-fiftieth of a second foot. Nebraska stated 
it the other way, saying that fifty miner's inches shall 
equal one second foot. In Arizona and Montana the 
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statute reads that 100 miner's inches shall equal two and 
one-half cubic feet per second. The California statute of 
1901, and the statute of Oregon adopt the same equiva- 
lent as the last named. In Colorado thirty-eight and 
four-tenths inches are declared to equal one second foot. 
I'he second foot is a definite and exact unit of measure- 
ment. It is based upon a cubic foot of water, or the 
amount of water required to fill a vessel having the capac- 
ity of 1,728 cubic inches. The cubic foot per second of 
time, or the second foot is a cubic foot, or 1,728 cubic 
inches of water passing a given point in one second of 
time. Some states have adopted this unit and along with 
it the acre foot, or the amount of water required to cover 
one acre one foot deep, or 43,560 cubic feet of water. The 
second foot is easy to calculate even by those having no 
exact knowledge of engineering science. The average 
farmer using the weir system of measurement finds little 
diffiiculty in determining how much water is flowing into 
his lateral. The engineer can readily express in terms of 
this unit the amount of water flowing in a stream, and 
the owner of a reservoir finds a ready expression of the 
capacity of his reservoir in terms of second feet, or in 
acre feet. 

It does not come within my province to discuss the 
different forms of weir and the discharging capacity of 
variously formed orifices, I therefore pass on to the sub- 
ject of the duty of water, a subject with which the Courts 
have been frequently occupied. The duty of water may 
be defined to be the ratio between the acreage to be wa- 
tered and the quantity of water required to properly 
water it. Different conditions of soil, climate, season and 
contour cause large variations in the duty of water in 
different sections. Experience has shown that many irri- 
gators use too much water, thus decreasing the duty, 
while others increase the duty by endeavoring to get 
along with less than a sufficient quantity. The effort has 
been, and many experiments are now in progress to de- 
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termine what under given conditions is the economically 
best ratio between land and water. In recent years the 
courts are being often called upon to establish by decree 
the duty of water for certain lands. There is no doubt 
of the right of the Court to do this, and, indeed, it has 
been declared by more than one Court that it is the Court's 
duty when questions involving the du'y of water under 
certain conditions come before it to settle the question 
and fix the duty by decree. It is evident that there can 
be no fixed rule applicable to all cases, each case must be 
determined by the facts shown to exist in that particular 
case. The wasteful methods of diversion, in conducting 
the water, and its application to the land, so common with 
the early settlers, can be looked upon only as a privilege 
permitted merely because at that time it could be exer- 
cised without material injury to others, there being no 
others seeking to take water from the same source. No 
vested right to continue these wasteful methods was ac- 
quired by the prior appropriator. Nor did he acquire 
any vested right to the surplus water which he had draw 
from the stream over and above the proper duty of the 
water for the land he irrigated. Any such surplus the 
courts have the power to award to subsequent appropriat- 
OFS. Where the statute of a state fixes a minimum duty 
for water, the Courts can not award a lower duty, but, 
if the evidence in a case warrants it, they may award a 
higher duty. 

It may be necessary here to insert a caution against 
the misconception of what has been said about the right 
of a person to hold and control an excess of water. You 
will notice that it has been said that when a person has 
by strict conformance to the requirements of the law ac- 
quired a right to the use of a certain amount of water, 
he has such a right in the water as to enable him to sell 
and give title to that right to use. If from the change of 
conditions, he finds after the lapse of some years that he 
can irrigate his land with less water than was at first re- 
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quired, he may legally sell the surplus. No Court would 
attempt to lake from him any of the water included in 
his original appropriation. Here his holding is based 
upon a valid original appropriation and the use of all of 
the water appropriated. The other case is entirely differ- 
ent. A person takes from the stream more than he has 
ever been able to put to beneficial use ; because of the rela- 
tive abundance of water no one for some years may ques- 
tion a right to more than he could put to beneficial use, 
and, therefore, he can justly be made to give up all that he 
has been accustomed to divert in excess of his real needs. 

Some of the states have fixed by statute the minimum 
duty of water, or, which amounts to the same thing, the 
maximum quantity allowed per acre. This amount varies 
from one cubic foot per second for every fifty acres of 
land irrigated in Idaho, to a second foot for every eighty 
acres in North Dakota. 

Nevada adopts the acre foot as the unit and provides 
that the minimum duty may be three acre feet for each 
acre per year. In the Northwest Territories of Canada, 
the minimum duty of water is placed at one cubic foot 
per second, flowing continuously during the irrigation 
season for each 150 acres of land. I give in tabular form 
the rates adopted by the U. S. Reclamation service under 
its several projects: 

^linidoka project, in Idaho, 4 acre feet per year, measured 

at point of diversion; 
Williston project, North Dakota, 2 acre feet per annum ; 
North Platte project, Nebraska and Wyoming, one and 

one-half acre feet for each 100 acres ; 
Carlsbad project, New Mexico, three acre feet, per acre 

per year; 
Cimarron project, Oklahoma, two acre feet, per acre per 

year ; 
Belle Fourche project. South Dakota, two ac"e feet, per 

acre, per year; 
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Truckee-Carson project, Nevada, two and one-half acre 

feet per annum; 
Strawberry Valley project, Utah, one cubic feet per sec- 
ond at the headgate for every 80 acres. 
Yuma project, California and Arizona, five and five-tenths 

acre feet per annum for each acre ; 
Uncompahgre Valley project, Colorado, one cubic feet 
per second at the headgate for every 80 acres. 
While the statutes fix the minimum duty of water, 
there is nothing in the law to prevent the Courts fixing a 
higher duty. In Alberta and Saskatchewan, Canada, is 
found a higher duty fixed than in any of our states a con- 
tinuous flow of one cubic foot per second for every 150 
acres of land for the period of 53 days between j\Iay 1st 
and September 30th. 

The Courts have attempted without marked success 
to determine where the water for a consumer from a ditch 
should be measured. Prom some points of view it would 
seem most equitable to measure it at the head of the 
farmer's lateral, but this would throw all of the loss from 
seepage and evaporation upon the ditch company. To 
measure it at the river where it enters the company's 
main ditch would render it impossible, to deliver to each 
consumer at the head of his lateral the full amount of 
water to which he believes himself entitled. In a mutual 
ditch, that is a ditch owned and operated by those who 
use the water, as a ditch taken out by a group of farmers 
to water their own lands, the water is usually measured 
at the river and the users divide the loss among them. 
In Idaho the statute says that the water shall be measured 
at the point of diversion from the stream. It is believed 
that this will discourage waste by the individual user, for 
if the full measure were required to be delivered at his 
lateral he would take little pains to prevent loss in the 
main ditch. In most of the spates the statutes are silent 
on this question and it is left for the Courts to settle ac- 
cording to the equities of each case. 
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The question of rotation is one which has come to 
receive more attention as the supply of water is more 
largely drawn upon. By rotation 1 mean the right among 
consumers from the same source of supply, during times 
of scarcity, to take turns in the using of the whole sup- 
ply for definite periods of time. This method often per- 
mits of the irrigation of all the crops under a ditch when 
if each person claimed the share of the water running in 
the ditch to which he is rightly entitled, none would have 
sufl&cient head of water to do any effectiv« work. Pri- 
marily, among those using from the same ditch or lateral, 
it is merely a matter of contract with which the law will 
not interfere. When, however, the question is in relation 
to several takers from the same public source of supply 
questions may and do arise which require the action of 
the Courts to prevent trespassing upon the rights of ap- 
propriators not concerned in the rotation. 

The statute of Wyoming provides, **To bring about 
a more economical use of the available water supply, it 
shall be lawful for water users owning lands to which 
are attached water rights to rotate in the use of the sup- 
ply to which they may be collectively entitled; or a single 
water user, having lands to which water rights of a differ- 
ent priority attach, may, in like manner, rotate in use, 
when such rotation can be made without injury to lands 
enjoying an earlier priority.'' In Oregon the Court said, 
**We see no reason why, even in cases involving prior 
and subsequent appropriations of wa'er, the courts can- 
not require the appropriators to alternate in the use of 
the water. An appropriator has the right to use only so 
much as his needs require, and at the time his needs re- 
quire. And if these are satisfied by a use of the whole 
flow every other day, or e\ery alternate week, he ought 
not to be heard to complain." 

The same rule has been announced in all of the West- 
ern states. 
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LECTURE 11 

What constitutes waste of water, and the necessity 
of avoiding waste is a subject which has occupied the at- 
tention of the courts and as the demand for water be- 
comes more pressing the subject assumes relatively 
greater importance. 

In all irrigation methods which have been adopted 
there is a greater or le^ loss of water which cannot be 
avoided; such loss is not considered as waste. Where, 
however, the irrigator takes from the public source of 
supply more water than he can use economically, or al- 
lows it to escape after having run across his ground, it 
is evident that he is depriving others of the service of the 
water without gain to himself. There is a further loss 
from the waste of water in that such water is apt to col- 
lect in low places and reduce otherwise good land into a 
swamp or alkali patch. An appropriator cannot claim 
the right to apply water to his ground in the easiest and 
least expensive manner to himself. If by the adoption 
of more careful, even though more expensive methods, 
he can avoid the loss of water, he is under obligation to 
adopt such methods. In a country where many wish to 
use water the supply of which is relatively limited there 
may be said to exist a constant state of near famine, and 
one can no more justify a waste of the precious fluid than 
he could justify the waste of food in a beleaguered city. 
Of course no exact definition can be given of what con- 
stitutes waste; the question is one which must be deter- 
mined by the facts in each particular case. We shall get 
some assistance from the expressions of the Courts in the 
different states. In Colorado the Court in one case ob- 
served, **If the parties have no immediate or present 
need of the full quantity of water which they may divert 
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and use they cannot waste it, but it is their duty to allow 
such portion as they have no immediate need for to re- 
main in the natural stream, or, if diverted, to return such 
surplus again into the stream, where, unless they intend 
to recapture it, it becomes subject to diversion by thcj 
various ditches in accordance with their numerous 
priorities. ' ' 

A party whose ditch allows of excessive seepage or 
leak, or whose flumes are not made tight, or any of whose 
works are not fitted to carry water without waste may 
be compelled to put them in proper shape. When it has 
been ascertained what is the proper duty of water in a 
given region a person can be prevented using water be- 
yond this amount ; to apply more water than is needed to 
insure a crop entails a double loss, it shortens the crop 
and wastes the water. The Idaho Court held that water 
users should not be allowed an excessive quantity of water 
to compensate for and counterbalance their neglect or in 
dolence in the preparation of their lands for the success- 
ful and economical application of the water. Other states 
have held the same way. In Oregon, the Court said ** Ex- 
travagant or wasteful application, even to a useful 
project, or the employment of water in a non-beneficial 
enterprise, is not included in the term *use' as contem- 
plated by the law of waters. Then, too, when even an 
appropriator is not using the water it is available for the 
use of others.'' Some of the states have adopted criminal 
statutes making it a misdemeanor to wilfully waste any 
of the waters of any stream. There are two classes of 
statutes relative to the use of water, each having for its 
object to prevent waste. First those which allow the ac- 
quirements of rights to fixed quantities of water, and, 
second, those which allow rights for certain specified 
tracts of land. The first induces the appropriator to put 
all of his water to a beneficial use, for he knows that 
what is not so used must be left in the stream. The second 
being limited to the amount of land to which he can ap- 
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ply the water will be tempted to irrigate in excess of the 
needs of his ground in order to hold his entire appropria- 
tion. 

Prom this whole discussion of the subject of waste 
we may gather certain valuable conclusions. We have 
seen that an appropriator cannot acquire title to the water 
which he appropriates. He acquires only the right to 
use such an amount of water as he is able to put to a bene- 
ficial use. The mere fact that he has claimed a certain 
amount and constructed a ditch to carry it and even with- 
drawn it from the stream, gives him no right to the excess 
beyond his needs. That excess belongs to the public. 
Further, though he may at times have use for the amount 
of his appropriation, the water does not belong to him 
and he has no right to withdraw it from the stream at 
times when he does not need to use it on his crops. 

I wish to call your attention to the subject of rights 
of way over public lands. When we consider a ditch with 
the water which it carries, we are to observe that we are 
dealing with three distinct properties; there is the prop- 
erty right in the use of the water, then we have the ditch 
which is an object of ownership, a true property which 
can be made the subject of sale, and finally, the right of 
way, a property right in the nature of an easement, when 
the ditch is on the lands of another. It is this last species 
of property to which I invite your attention at this time. 
Where the appropriator has land abutting upon the stream 
from which he wishes to take water and has no occasion 
to carry his ditch off from his own land the question of 
ownership and right of way cannot, of course, arise. We 
have seen that from the time of the entry of the early 
miners of California upon the public lands of the United 
States and their construction of ditches on such land to 
the adoption of the statute of 1866 by Congress those who 
had so entered upon the public domain were mere tres- 
passers. We have seen also how Congress ratified the use 
made of the public lands for ditches and provided for the 
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acquiring of right of way thereafter. The Act passed in 
1870 provides, *^A11 patents granted, or pre-emptions or 
homesteads allowed, shall be subject to any vested and 
accrued water rights, or rights to ditches and reservoirs 
used in connection with such water rights (referring to a 
previous section) as may have been acquired under or 
recognized by the preceding section.'* 

There has been some difference of opinion as to the 
full meaning of this section. Some have held that it sim- 
ply explains the terms of the provisions of the Act of 
1866 without adding anything to its provisions. Others 
take the ground that whereas the Act of 1866 had for its 
object to recognize the rights of those already on the 
public domain, the Act of 1870 intends to go further and 
recognize not only those which had vested at the time 
the Act of 1870 was passed, but also those which might 
vest and accrue in the future and prior to the granting 
of any patent. The latter view is the one adopted by the 
Land Department, and all patents from the government 
which have been issued since the Act of 1870 went into 
effect contain the following reservation, *' Subject to any 
vested and accrued water rights for mining, agricultural, 
manufacturing, or other purposes, and rights to ditches, 
and reservoirs used in connection with such water rights 
as may be recognized and acknowledged by the local 
customs, laws and decisions of Courts. ' * 

Before an appropriator can avail himself of the privi- 
lege of a right of way across the public domain for his 
ditch, he must acquire a right to the water by a full com- 
pliance with the law of the state in which he is located, 
for it is to be remembered that the general government 
leaves to the states the entire control of methods of ap- 
propriation. When, however, and only when he has se- 
cured a right to the water, he is given a right of way 
across the public domain without having to resort to con- 
demnation proceedings to secure it. In Idaho the Court 
held that where a citizen settles upon a part of the un- 
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surveyed lands of the United States, and has peaceable 
possession of the same, and constructs a ditch across it, 
he secures the right of way for his ditch, all hough such 
land, when afterwards surveyed, is found to be in the 
grant of a railway company. The owner of an irrigation 
ditch constructed on public land never has a title in fee 
to it, but only a conditional easement, which is lost on 
his ceasing to use the land for his ditch. 

In a case before it the Court of Wyoming said, 
** There are numerous decisions to the effect that if an 
appropriator is first in time with reference to possession 
and use as compared with the date of an entry made, the 
rights of the entryman are junior and inferior." The 
right to acquire a right of way for ditches and canals 
across the public land cannot be disputed by one who is 
merely in possession of the land across which the ditch 
runs and who takes no steps to perfect his title to the 
land. Where the inception of the title to the land is prior 
to the inception of that of the right of way over the land, 
the absolute title to the land vests in the patentee and is 
subject to no burden or easement for the right of way. 

The next law enacted by Congress upon the subject 

of rights of way on the public domain was section one of 

an Act of August 30, 1890, which reads, ******* * That 

in all patents for land hereafter taken up under any of 

I the land laws of the United States or on entries or claims 

validated by this Act west of the one hundredth meridian, 
j it shall be expressed that there is reserved from the lands 

in said patent described a right of way thereon for ditches 
or canals constructed by the authority of the United 
States. ' ' 

This wording, *' constructed by the authority of the 
United States,** appears here for the first time in the 
law and seems to look forward twelve years to the passage 
of an Act for the reclamation of lands by the United 
States. Up to 1890 the general government had made no 
move towards government activity in the reclamation of 
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lands in the Arid Region. A full discussion of the mean- 
ing and application of this law will be given when we 
reach the detailed consideration of the National Reclama- 
tion Act. 

In an Act of March 3, 1891, Congress provides as fol- 
lows, ** Section 18. That the right of way through the 
public lands and reservations of the United States is here- 
by granted to any canal or ditch company formed for the 
purpose of irrigation and duly organized under the laws 
of any state or territory which shall have filed, or may 
hereafter file, with the Secretary of the Interior a copy 
of its articles of incorporation, and due proof of its or- 
ganization under the same, to the extent of the ground 
occupied by the water of the reservoir, and of the canal 
and its laterals, and fifty feet on each side of the marginal 
limits thereof; also, the right to take from the public 
lands adjacent to the canal or ditch, material, earth, and 
stone necessary for the construction of such canal or 
ditch ; provided, that no such right of way shall be so lo- 
cated as to interfere with the proper occupation by the 
government of any such reservation and all maps of loca- 
tion shall be subject to the approval of the department 
of the government having jurisdiction of such reserva- 
tion, and the privilege herein granted shall not be con- 
strued to interfere with the control of waters for irriga- 
tion and for other purposes under the authority of the 
respective states and territories. 

** Section 19. That any canal or ditch company de- 
siring to secure the benefits of this Act shall, within 
twelve months after the location of ten miles of its canal, 
if the same be upon surveyed lands, and if upon unsur- 
veyed lands, within twelve months after the survey there- 
of by the United States, file with the register of the land 
oflSce for the district where such land is located a map 
of its ditch or canal and reservoir: and upon the ap- 
proval thereof by the Secretary of the Interior, the same 
shall be noted upon the plats in said office, and thereafter 
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all sueh lands over which such rights of way shall pass 
shall be disposed of subject to such right of way. When- 
ever any person or corporation in the construction of 
any canal, ditch, or reservoir, injures or damages the 
possession of any settler on the public domain, the party 
committting such injury or damage shall be liable to the 
party injured for such injury or damage. 

** Section 20. That the provisions of this Act shall 
apply to all canals, ditches, or reservoirs heretofore or 
hereafter constructed, whether constructed by corpora- 
tions, individuals, or associations of individuals, on the 
filing the certificates and maps herein provided for. If 
such ditch, canal, or reservoir has been or shall be con- 
structed by an individual or association of individuals, it 
shall be suffi^cient for such individual or association of in- 
dividuals to file with the Secretary of the Interior, and 
with the register of the land office where said land is lo- 
cated, a map of the line of such canal, ditch, or reservoir, 
as in the case of a corporation, with the name of the in- 
dividual owner or owners thereof, together with the arti- 
cles of association, if any there be. Plats heretofore filed 
shall have the benefits of this Act from the date of their 
filing as though filed under it ; provided, that if any sec- 
tion of said canal or ditch shall not be comple^^ed within 
five years after the location of said section, all rights 
herein granted shall be forfeited, as to any uncompleted 
section of said ditch, canal, or reservoir, to the extent 
that the same is not completed at the date of the for- 
V feiture. 

*' Section 21. That nothing in this Act shall author- 
ize such canal or ditch company to occupy such right of 
way except for the purpose of said canal or ditch, and 
then only so far as may be necessary for the construction, 
maintenance, and care of said canal or ditch.'' 

A careful reading- of these sections of the Act of 1891 
discloses numerous peculiarities. Section 18 states that 
the provisions of the Act apply to companies **formed for 
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the purposes of irrigation.'' The Secretary of the In- 
terior and the Courls have held that a company formed 
for the purpose of developing power or for other purposes 
than for irrigation cannot avail itself of this statute. It 
will be noticed, also, that this Act nowhere attempts to 
repeal the Acts of 1866 and 1870; hence these Acts are 
still in full force, but they provide that a right of way 
may be acquired by merely putting oneself in the proper 
altitude of an appropriator of water under the laws of 
the state and then simply entering upon the public domain 
and constructing his ditch or other works. Those early 
Acts require no filing of maps, papers and proofs of local 
organization. The Secretary of the Interior in constru- 
ing the Act of 1891 says (and it is to be remembered tha^ 
the construction, as well as the rules and regulations of 
the department have the force of law), **It is contended 
that while the Act of 1866 did not require, preliminary 
to the acquirement of rights thereunder, that formal 
claims should be placed on record in the Land Depart- 
ment, yet the Act of March 3, 1891, does require sur»h 
record to be made, in that Section 2D thereof provides 
that its provisions shall apply to all canals, ditches, or 
reservoirs heretofore or hereafter constructed. This con- 
tention, continues the secretary, is not sound. While the 
clause above quoted from Section 20 of the Act of March 
3, 1891, extends the benefits of that Act to all canals, 
ditches, or reservoirs theretofore constructed upon the 
public domain, among which is the right to file in that be- 
half with the Liand Department a map of such canal, 
ditch, or reservoir, and secure the approval of the Secre- 
tary of the Interior therefore, yet the risfhts of the claim- 
ants under the Act of 1866 are in no wise dependent upon 
said Act or upon an approval of such maps. The purpose 
of the Act of March 3, 1891, in respect to this was pri- 
marily to extend to such claimants the right to place their 
claims of record with the Land Department for* their bet- 
ter protection. It may'be, too, that it enlarged the privi- 
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leges conferred by the Act of 1866, in that it gave the 
use of fifty feet of land on each side of ihe marginal 
limits on canals, ditches, and reservoirs — a privilege not 
carried by the Act of 1866 — but, however this may be, it 
surely did not operate to make the continued enjoyment 
of rights conferred by the Act of 1866 dependent upon 
the filing of maps provided for in the Act of 1891." 

It will be seen, therefore, that a person wishing to 
secure right of way on the public domain may proceed 
under the law of 1866 and not file maps and other papers 
as required by the law of 1891, but it is doubtless much 
better to proceed under the latter law, for by so doing he 
secures a record in the land office of his claim which will 
be a protection against persons subseqeutnly obtaining 
title from the government, to the lani over which his 
right 01 way extends. There is a further benefit accruing 
from the law of 1891, the privilege of extending the right 
of way 50 feet out on both sides of the line of the ditch 
or reservoir. 

It has been seen that the law of 1891 was limited in 
ils benefits to projects which had in view the irrigation 
of lands. This did not come up to the full meaning of 
the Arid Land doctrine of appropriation, which recog- 
nizes the right to appropriate water for any beneficial 
use. Congress, in 1895 and 1896, passed Acts to remedy 
this defect. Section 1 of the Act of 1895 reads, Section 
1: ''That the Secretary of the Interior be, and hereby 
is, authorized and empowered, under general regulations 
to be fixed by hrm, to permit the use of the right of way 
through the public lands of the United States, not within 
the limits of any park, forest, military or Indian reserva- 
tion for tramroads, canals, or reservoirs to the extent of 
the ground occupied by the waters of the canals and res- 
ervoirs and fifty feet on each side of the marginal limits 
thereof; or fifty feet on each side of the center line of 
the tramroad, by any citizen or association of citizens of 
the United States engaged in the business of mining or 
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quarrying or of cutting limber and manufacturing 
lumber." 

This Act was amended in 1898 by adding to the sec- 
tion just cited the words, **for the purpose of furnishing 
water for domestic, public, and other beneficial uses." 
Before this last amendment, however. Congress, in 1898, 
amended the Act of 1895 by adding a second section which 
reads, ** Section 2. That the Secretary of the Interior be, 
and hereby is, authorized and empowered, under general 
regulations to be fixed by him, to permit the use of the 
right of way to the extent of twenty-five feet, together 
with the use of necessary ground, not exceeding forty 
acres, upon the public land and forest reserves of the 
United States, by any citizen or association of citizens of 
the United States, for the purpose of generating, manu- 
facturing, or distributing electric power." 

It is important to notice that, whereas the earlier 
Acts of Congress had operated as a grant to give the ap- 
propriator an indefeasible right of way so long as he con- 
tinued to use the land for the purpose for which it was 
granted, these later Acts instead of making such a grant, 
simply say that the Secretary of the Interior is authorized 
to permit the use of the land for a right of way. The 
Secretary of the Interior construed the Act of 1895 to 
mean that the right to use the land permi'ted by this Act 
would terminate whenever the government should dispose 
of the title to the land. To illustrate, a party goes upon 
the public land and secures a permit under the Act of 
1895 to run a ditch across the public domain. He con- 
structs his ditch and enjoys the use of the right of way 
for a greater or less time, until the government sells the 
land, to a homesteader, or any one else, when his right 
terminates and the purchaser of the land takes it free 
from the burden of such ditch or reservoir or whatever 
the work may be. Thus the party who has been using 
the right of way finds himself under the necessity of deal- 
ing with the purchaser of the land to continue the use of 
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the right of way. This condition was remedied by the 
amendment of the law of 1891 by the Act of 1898, a por- 
tion of which I have given above. Section 2 of this Act 
of 1898 reads, ** Section 2. That the rights of way for 
ditches, canals, or reservoirs heretofore or hereafter ap- 
proved under the provisions of sections 18, 19, 20 and 22 
(these were given in the early part of this lecture) of the 
Act of 1891, may be used for purposes of a public nature, 
and said rights of way may be used for purposes of water 
transportation, for domestic purposes, or for the develop- 
ment of power, and subsidiary to the main purpose of 
irrigation.** 
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Continuing the subject of the last lecture. 

It will be seen by reference to the Act of 1891 that that 
Act uses the words **the right of way is hereby granted.*' 
It follows that when the Act of 1898 was declared to be 
amendatory to the Act of 1891 and nowhere attempts to 
remove the word granted from the original Act it cannot 
be held that the right is merely a permission to use. 
Therefore, the law as it now stands must be that if a per- 
son secures a right of way on public lands, he gets a 
qualified fee to them as far as the needs of his right of 
way, the government retaining a reversionary interest 
in the land so occupied, that is if the party ceases to use 
the right of way for the purposes for which it was given, 
the land goes back to the government for the use of who- 
ever may have subsequently to the acquiring the right 
of way, purchased the land from the government. And 
any person settling upon a tract of public land, as home- 
steader or otherwise, after a right of way has attached to 
said land, takes it subject to such right of way, and, as 
Congress has made no provision for deducting from the 
government subdivision of land the acres taken out by 
the right of way, the settler must take the land for its 
full measure, that is if you file upon a quarter section of 
government land as a homestead, and there has been a 
prior filing upon that quarter section for right of way 
for a ditch and reservoir which occupies any number of 
acres, you will be charged by the governmer.t for the full 
160 acres of land. 

As the procedure, that is the method to be pursued, 
in acquiring rights of way, is governed by rules and reg- 
ulations which are issued from the offi/ce of the Secretary 
of the Interior, and as these rules are constantly subject 
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to change, I do not consider it worth our while at this 
time to go into the subject of such procedure. Should 
you ever be in position to desire to secure such rights of 
way, your safest and best way will be to apply to the 
nearest land oflSce for a copy of the rules and regulations 
governing such matters. 

You will notice that the Act which we have been dis- 
cussing provides that **upon approval" of the applica- 
tion by the secretary, and not until then, that ** thereafter 
all such lands over which su^h right of way shall pass 
shall be disposed of subject to such right of way. Under 
the state laws, the right to the use of water under an ap- 
propriation dates back to the inception of the work. 
Here, however, between the time the appropriator goes 
upon the public land to make his survey and begin work 
and the time his application is approved by the secretary, 
some person may file upon the land as a homestead or 
otherwise, and there will be no dating back of the time 
of the approval of the application. The entryman will 
take the land free from such filing for right of way. 

Though many years passed thereafter before the gov- 
ernment undertook the work of reclamation of arid lands 
by the passage of the National Reclamation Act, Congress 
had begun to look forward to such action when it passed 
the Act of 1888 and several amendments thereto up to 
the year 1897. In the Act of 1888 we find this language, 
**Por the purpose of investigating the extent to which the 
arid region of the United States can be redeemed by irri- 
gation, and the segregation of irrigable lands in such re- 
gion and for the selection of sites for reservoirs and other 
hydraulic works necessary for the storage and utilization 
of water for irrigation ***** all lands which may here- 
after be designated or selected by the United States sur- 
veys for sites for reservoirs, ditches, or canals for irriga- 
tion purposes * * * are from this time henceforth hereby 
reserved from sale as the property of the United States.'' 
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In 1889 an Act was passed providing for surveys contem- 
plated by the Act of 1888. 

In 1891 an Act was passed authorizing the President 
to declare by proclamation the establishment of national 
forest reservations and their limits. Questions soon arose 
concerning the acquirement of right of way across such 
reservations. 

The Act of March 3, 1891, which we have discussed, 
provides for right of way over reservations of the United 
States, and an Act of 1905 grants such rights. We have, 
therefore, two Acts of Congress under which rights of 
way for ditches, canals, and reservoirs may -be acquired 
over national forests, and as the terms of these Acts are 
different and different rights are granted under them, 
different sets of rules and regulations were required under 
each Act. Under the Act of 1891, whenever a right of 
way is applied for through a national forest, the appli- 
cant must enter into .such stipulation and execute such 
bond as the forest service may require for the protection 
of such national forest. 

The Act of 1905 is entitled an Act to provide for the 
transfer of forest reserves from the Department of the 
Interior to the Department of Agriculture. Section four 
of this Act reads, * ' Section 4. That rights of way for the 
construction and maintenance of dams, reservoirs, water 
plants, ditches, flumes, pipes, tunnels and canals, within 
and across the forest reserves of the United States, are 
hereby granted to citizens and corporations of the United 
States for municipal or mining purposes, and for the pur- 
pose of milling and the reduction of ores, during the 
period of their beneficial use, under such rules and regu- 
lations as may be prescribed by the Secretary of the In- 
terior, and subject to the laws of the state or territory 
in which said reserves are respectively situated.'' Though 
the expression ** public domain" is used in the Act of 
1866, the land department has said that it does not refer 
to forest or other reserves, but only to what are strictly 
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known as ** public lands'' of the United States. And it is 
held by the Land Department that as far as the public 
reserves, such as forest, Indian, and others are concerned, 
the Acts of 1891 and 1905 repealed the Act of 1866; this 
being the law, applications for rights of way over forest 
and other reserves must be made under the Acts of 1891 
and 1905. While, as just remarked, it is true that appli- 
cations for permanent rights of way must be filed in the 
proper local land office of the department of the Interior, 
this does not in any way prevent or interfere with the se- 
curing of permits for right of way for- ditches, reservoirs 
or canals from the Department of Agriculture. And 
though a person has secured a permit from the latter de- 
partment, he may still proceed to apply for a permanent 
grant from the Secretary of the Interior. The theory of 
the department is that a mere permit or license to use 
during the pleasure of the government may be granted 
by the Department of Agriculture or head of other de- 
partment having jurisdiction, but where any portion of 
the title of the government is to be disposed of no depart- 
ment has the power to act excepting the Department of 
the Interior. Among the regulations concerning permits 
to use the lands in the national forests is regulation 19 
which reads, ****** * the following acts within the na- 
tional forests are forbidden; the building among other 
things of ditches, dams, canals, pipe-lines, flumes, tun- 
nels, or reservoirs, without a permit or in violation of the 
terms of the permit except as otherwise allowed by law, 
and except upon patented Idnd or upon a valid claim con- 
sistent with the purposes for which it was initiated.'' 

When it is desired to obtain permission ovei lands 
wholly within the boundaries of a national forest reserve, 
an application should be prepared in accordance with the 
instructions of the Department of Agriculture, and filed 
with the officer in charge of such national forest. If the 
application involves rights and privileges upon public 
lands partly within and partly without a national forest, 
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separate applications must be prepared, and the one af- 
fecting the lands within the forest reserve filed with the 
forest oflSeer and the other filed in the local land office. 

An Act of January 13, 1897, provides that any per- 
son, live stock company, or transportation company en- 
gaged in the breeding, grazing, driving, or transporting 
of live stock, may construct reservoirs upon unoccupied 
lands of the United States, not mineral, or otherwise re- 
served, for the purpose of furnishing water for such live 
slock, and shall have control of such reservoir, under reg- 
ulations prescribed by the Secretary of the Interior, and 
the lands upon which the same is constructed, not exceed- 
ing 160 acres, so long as such reservoir is maintained for 
such purpose: Provided, that such reservoir shall not be 
fenced and shall be open to the free use of any person 
desiring to water animals of any kind. Two years are 
given after filing the declaratory statement to com- 
plete the reservoir, otherwise the statement will be sub- 
ject to cancellation. 

To this point our discussion of the methods of secur- 
ing rights of way over public lands has been confined to 
the lands of the general government, but such rights of 
way pre not limited to these lands, for such rights of way 
may be acquired over state lands. Where the right of 
vway was acquired while the land was part of the public 
domain, before the grant of the land was made to the 
state, the state, like an individual, takes the grant subject 
to such previously acquired rights. The statutes of the 
various states provide for the recognition of such rights, 
and in all conveyances of state land the statutes usually 
provide for the reservation of such vested rights of way. 
The statutes of most Western states go further and pro- 
vide for the granting, over lands owned by the states, 
upon certain conditions, either with or without compen- 
sation, of rights of way for the purposes of ditches, canals, 
or reservoirs to be used in connection with appropriations 
for irrieration. 
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We have still to consider the acquiring of right of 
way over private lands, and here it may be well to give 
a definition of a right of way. I find no better definition 
than that expressed in the language of the Court of Ore- 
gon, **A right of way is an easement of perpetual use, a 
charge or burden upon the land of one for the benefit of 
another.'' Remember to keep distinct in your mind the 
right of way for a ditch, and the ditch itself. While the 
former is an easement in land, the latter is land. 

In an early decision the Court of Colorado went so 
far as to say that lands in Colorado are held in subordina- 
tion to the dominant rights of appropriators, who must 
necessarily pass over them to obtain a supply of water to 
irrigate their own lands, and that such rights could be 
acquired without condemnation proceedings. But this 
would authorize the taking of the property of another 
without due compensation which is in violation of the 
constitution of the United States, and the rule in Colo- 
rado was subsequently very much modified. 

Right of way over the lands of another may be ac- 
quired by right of eminent domain, by prescription, or 
by contract with the owner of the land. The first two of 
these methods will require rather extended treatment and 
will be left until later; the last, the method by contract, 
may be briefly discussed here. When lands have once 
passed into private ownership, no other person has a right 
to construct a ditch across them without the owner's 
consent, unless the right has been acquired by some legal 
process. Even a person who has no title to the land but 
is in lawful possession may resist the entry upon the land 
for the construction of a ditch. A mere trespass can 
never serve to acquire an easement upon the lands of an- 
other, unless the trespass has continued so long as to 
ripen into a prescription. Settlers upon the public lands 
of the United States, though their title is but prospective 
and depends upon their performance of many conditions 
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precedent, are protected from trespass by others for the 
purpose of constructing ditches. 

As the law leaves to every man not laboring under 
some legal disability the right to make his own contracts 
concerning his own property, there is no limit, so long 
as the general law is not violated, to the kind of contracts 
a man may make for rights of way to others across his 
lands. A man may sell his land and reserve to himself or 
to another the right of way for a ditch across the land 
sold. But the words in a deed, ** reserving across said 
land a right of way'' will not give the right to construct 
ditches or canals for carrying water across such lands. 
The sale of a ditch may carry with it a water right as an 
appurtenance to the same, unless the water right should 
be specifically reserved. A ditch and a water right may 
be sold separate and apart from each other. A ditch may 
be mortgaged and the mortgage foreclosed; it may be 
levied upon and sold under execution. It is subject to 
mechanic's liens for labor done or material furnished in 
its construction. 

The law relative to the holding of government land 
under homestead, pre-emption, or other rights, provides 
that any entryman of land must make and file before the 
proper land office an affi'davit that he has **not directly 
or indirectly made, and will not make, any agreement or 
contract in any way or manner, with any person or per- 
sons, corporation, or syndicate whatsoever, by which the 
title which he might acquire from the government of 
the United States, should inure, in whole or in part, to 
the benefit of any person, except himself. **It also pro- 
vides that the entryman, when he applies for patent, 
must make an affidavit that no part of such land has been 
alienated, except as provided in section 2288. Section 2288 
of the statutes of the United States, just referred to. reads, 
**any bona fide settler under the pre-emption, homestead, 
or other settlement law, shall have the right to transfer, by 
warranty against his own acts, any portion of his claim 
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for church, cemetery, or school purposes, or for the right 
of way for railroads, canals, reservoirs, or ditches for 
irrigation or drainage across it; and the transfer for 
such public purposes shall in no way vitiate the right to 
complete and perfect litle to his claim/' This last sec- 
tion, therefore, operates as an exception to the rule laid 
down in the section just preceding it. Such Acts of Con- 
gress must not be taken to mean any more than they ex- 
press, for example, it will be noticed that in this section 
2288 certain rights of way are permitted to be granted 
''for ditches for irrigation or drainage across it,'' but in 
a case where a right of way was given by an entryman 
for a flume to carry water across his claim for power pur- 
poses, it was held that the agreement was void and could 
not be enforced. 

The right of way being an easement over the land, 
the general law of contracts applies for securing rights 
of way for ditches, canals, or reservoirs. To become a 
permanent easement, the right of way must be acquired 
by a deed or as the result of an executed contract founded 
upon a good and sufficient consideration. Ordinarily an 
easement in land can be created only by a writing under 
seal, still it may be created by adverse user, by estoppel, 
or by the performance of a parole agreement. The ac- 
quirement of a permanent right of way for ditches and 
canals over the lands of another by grant or contract 
comes within the statute of frauds, it being an interest 
in real estate, and therefore should be in writing. 

A deed is valid and grants a right of way, even where 
the exact boundaries are not described where the ditch 
or canal is to run. The California Court says in one case, 
''It is settled law that where an unlocated right of way is 
granted or reserved, the owner of the servient estate may 
in the first instance designate a reasonable way, and if 
he fails to do so, the owner of the dominant estate may 
designate it." Where the party to whom the right is 
granted goes upon the land described, selects a strip, and 
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constructs his work over the same, the grant then be- 
comes fixed and certain, and any attempt to change, en- 
large or vary it without the consent of the owner of the 
land is a trespass. 

A person may acquire a right of way over the lands 
of another for a ditch or canal by license. This is a per- 
mission to do a certain act or series of acts upon another's 
land without acquiring any estate in the lands. A license 
may be given verbally or in writing, notwithstanding the 
statute of frauds. It may, generally, be evoked at the 
will of the person giving it, eve^ though a consideration 
was paid for it; and at all events it terminates at the 
death of the person granting it. This, I have said, is 
true generally, but we shall see that what was originally 
a revocable license may by the acts of the parties become 
a right to a permanent easement. If the party to whom 
the license is given for a consideration, makes large in- 
vestments for the enjoyment of the privilege, the licensor 
may be estopped from revoking it. Where a party grants, 
without consideration, a temporary right of way. over his 
lands for a ditch, no definite limitation as to time being 
expressed, it amounts only to a license, and may be re- 
voked at any time, even though the grantee of the privi- 
lege has expended money upon it. The licensee is pre- 
sumed, as a matter of law, to know that a license may 
be revoked at the pleasure of the licensor; and if he ex- 
pends money upon his entry upon the land, he does so at 
his own peril. Such a license is founded upon personal 
confidence, and therefore cannot be assigned. If the 
owner of the land sells the land, the license is revoked at 
once. The right secured by a mere license is not such an 
interest in land that it will descend to the heirs of the 
licensee. 

I said above that what was at first a mere license 
may become an easement. There is a difference of opinion 
among C!ourts as to this question, but on the ground that 
a statute intended to prevent fraud will not be allowed 
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to be used to commit a fraud I believe the . better rule is 
as I have stated, where the facts are such as to warrant 
the interference of a Court of Equity-. The California 
Court has expressed itself as follows, **The general rule, 
no doubt, is that one who rests his claim to an easement 
upon a verbal contract alone, unexecuted and unaccom- 
panied by any other facts, has no rights thereto which 
he can enforce. But there are many cases where a mere 
parole license, which has been executed, and where in- 
vestments have been made upon the faith of it, has been 
held irrevocable.'' The theory of this decision is that it 
would countenance a fraud upon the part of the licensor 
if he were allowed, after the expenditure of money by 
the licensee, upon the faith of the continuance of the li- 
cense to cut short by revocation the natural terms of its 
continuance and that under the doctrine of estoppel the 
licensor will not be allowed to do this. Hence, some 
authorities hold that, in cases of this nature, the licensor 
will be held to have conveyed an easement, and that, too, 
where no consideration was passed at the giving of the 
license. 

The Court of Colorado said, in a case where the ditch 
running through the city of Port Collins was in litigation, 
*'He that remains silent when conscience requires him to 
speak shall not be heard to speak when conscience re- 
quires him to remain silent. The defendant was silent 
when the circumstances should have impelled it to speak, 
if its rights were invaded. The policy of the law will not 
now permit it to appropriate unto itself an alleged addi- 
tional right of way, which it might have possessed by the 
exercise of a proper diligence, when plaintiffs, acting in 
good faith, and believing that they, and no*^ it, were the 
owners of and entitled to its use, have expended large 
sums of money in placing permanent improvements 
thereon." 

The necessity for irrigation in this Western country, 
and for that purpose the conducting of the waters from 
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the natural streams to the place of use is so great that 
the construction of ditches or canals by a state or by some 
subdivision of the state authorized by the legislature is a 
matter of such public nature that the taxing power of 
the state may be exercised for their acomplishment. When 
a ditch or system of irrigation is so constructed it be- 
comes the property of the public, and each person of the- 
public, within the range of the operation of the ditch or 
system, and entitled to water, may demand the use of the 
ditch or system in conducting that water, as far as prac- 
ticable, toward his place of use. Such canals are public 
property much as a public road is public property. Every 
land owner under the canal, whether he uses water or not, 
is required to contribute his part towards the maintenance 
and preservation of the canal. One may acquire by con- 
tract the right to use a private ditch to convey water to 
his lands, and if a consideration is paid for such right it 
cannot be revoked, at the pleasure of the grantor. The 
right to use another person's ditch may be acquired also 
by prescription. The rights to the use of a private ditch 
may also be acquired by the acts of the owner, amounting 
to an estoppel, as where the owner of an irrigating ditch 
upon the public lands of the United States without ob- 
jection, saw others enlarge and repair his ditch, increase 
its capacity, take up lands in its vicinity which could 
only be irrigated through his ditch, and make improve- 
ments on their land on the faith of obtaining water 
through his ditch to the extent of its increased capacity, 
was held to be estopped to deny the right of such parties 
to so use such ditch. 



OUTLINE OF LECTURE 13 

Easement gives right to enter to construct and repair, 
but must not exceed original rights. 

Rule when one ditch crosses another. 

Easement on public lands. Right to remove obstruc- 
tions. 

Duty to remove obstructions. How easement is to be 
used. 

IHity as to encroaching cattlfe, etc. 

How under case in Colorado? 

Statute of frauds — Its purpose. 

Statute of Frauds in Colorado. 

Meaning of *'Eistate in Lands'' and ** Interest in Lands.'' 

Water right is property of the highest order, and is sub- 
ject of sale. 

Water, ditch, and right of way are three distinct prop- 
erties. 

Uncompleted rights may be sold. Rights and duties of 
purchaser in such a case. 

How if one company purchases the rights of another in 
Colorado. Study the illustration. 

Water rights are real estate and are subject to the pro- 
visions of the statui e of frauds. 
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Sale of real estate must be in writing, acknowledged, and 
recorded ; therefore, sale of water rights requires the 
same formalities. 

The sale is good between the parties without writing, but 
does not bind subsequent appropriators. Why ? Study 
illustration. 

Where interest in water is represented by certificates of 
stock. 

Lack of record in early days. 

Necessity for record ; how provided for in statutes. 

Pour exceptions to the rule requiring sale in writing. 

First Exception — When by parole, executed, and for 
consideration. 

Second — Appropriator takes as actual appropriation 
by diversion. 

Third — Settler's improvements on public lands. 

Fourth — Sold with land as appurtenant. 
Reason for first exception. 
Reason for second exception. 
Reason for third exception. 
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Where a permanent easement has once been acquired 
by a user of water over the lands of another, however 
it may have been acquired, the owner of such easement 
has the right to enter the premises and construct the 
ditch or other works, for which the easement was ac- 
quired, and for the purpose of keeping them in repair. 
This right to enter the lands of a person from whom the 
easement comes for the purpose of construction and re- 
pair is incidental to the easement itself, for where a man 
grants a thing he is held to have intended to grant all 
that was reasonably necessary for ils enjoyment. Where 
there would be any other material injury to the land by 
a change from the original plans, a party having the ease- 
ment is held to a strict adherence to such plans. He must 
not make his ditch wider, or deeper or change its course, 
but must follow exactly the plans with reference to which 
the easement was granted. Any departure from such 
plans makes him liable to the owner of the land for dam- 
ages. The only proper way would be to acquire a new 
and additional right of way by some method known to 
the law. 

Where a ditch crosses another ditch the rule of law is 
that the last comer must bear all of the expense of the 
crossing and must put and maintain the first comer in as 
good condition as he found him. So, if I have an ease- 
ment for a ditch across your land, even you cannot cross 
my ditch with another ditch without putting me as you 
found me for the enjoyment of my right. 

An appropriator of the waters of a public stream 
floAving through the public domain acquires an ease- 
ment over the lands through which the stream flows for 
the flow of the water to his point of diversion, to the ex- 
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tent that no one has the right to meddle with the stream 
in such a way as to prevent the water coming down to his 
point of diversion on the stream. And even after lands 
have become private property such an appropriator has 
the right to go upon them and remove obstructions from 
the stream, so as to permit the water to come down to him. 
If from natural causes the stream becomes obstructed, 
the owner of the land where such obstruction forms, is 
under no duty to clear the stream so as to allow the water 
to go down to the early appropriator ; under such circum- 
stances, he, the appropriator, must clear away the ob- 
struction. In so clearing the stream, the appropriator 
must do it with the least possible damage or annoyance 
to the owner of the land. As said by the Court in an Idaho 
case, * * There can be no doubt of his right to employ such 
means as may be necessary and essential to keep this 
channel clear and in repair for the purpose of carrying 
the necessary quantity of water to meet the demands of 
his appropriation. This right, however, must be exer- 
cised with due diligence and with proper respect for the 
right of other appropriators, and also of riparian pro- 
prietors. '' But if the obstructions are placed in the 
stream by the landowner, it is his duty to remove them. 
The right to the easement and the right to maintain the 
ditch thereon does not give the owner of the easement 
the right to use the soil adjoining.it for the purpose of 
repairing the ditch. The owner of the easement must 
so use his privilege as not to interfere with the ordinary 
use of the adjoining land by the land owner, and the land 
owner must not, even by the ordinary use of the land, 
work any injury to the ditch or to the full enjoyment of 
the easement. The owner of an easement not only has 
the right to enter upon the lands over which his ease- 
ment extends to repair his works, but the law goes further 
and says that it is his duty to keep his works in repair 
both that he may enjoy his right to use the water and 
that he may work no injury to others. On the principle 
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that every man has the right to enjoy the natural and 
ordinary use of his own property, and that if, while law- 
fully in such use, without negligence or malice on his 
part an unavoidable loss occurs to his neighbor, he can- 
not be made to pay damages, it has been held that where 
cattle of the land owner injured the ditch on an easement 
across his land, it is the duty of the holder of the ease- 
ment to make repairs. The rule that the duty of making 
repairs is upon the owner of the ditch is even enforced 
where injuries result to the users of the water from the 
ditch from impurities from the cattle of the land owner. 
In Idaho the Court holds that the fact that a municipal- 
ity uses the water, which runs through a ditch which is 
constructed over the lands of another, does not of itself 
entitle the municipality to maintain an action against the 
owner of the land to restrain him from allowing his cat- 
tle to feed and graze in the field along the banks of the 
ditch, and to cross over it or wade through the waters, 
but that in such ca^^e the primary duty of fencing or pro- 
tecting the ditch from impurities rests upon the owner of 
the easement and not upon the owner of the land. 

But in Coloradt) it has been held by the Court that 
where the ditch owner negligently allowed the ditch to 
enlarge so that the stock of one using the land for pas- 
ture, by permission of the land owner, was lost by mir- 
ing therein, the ditch owner was not liable to the owner 
of the stock for such loss. 

In order that portions of the discussion of the sub- 
ject of sale and purchase of water rights and rights of 
way, which I propose to take up at this time, may be 
more readily understood, I introduce here an explana- 
tion of what is known among lawyers and law-makers 
as the statute of frauds. 

This is a statute passed by the English Parliament 
in the reign of Charles the Second, under the title of '^An 
Act for the Prevention of Frauds and Perjuries." The 
statute has many provisions, but we are interested in but 
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two of them. Prior to the passage of the statute^ it had 
been customary and it was perfectly legal to make many 
forms of contract without reducing them to writing, that 
is, oral contracts. As many of these contracts related 
to title to real estate, and to subjects which, coming into 
court, would require the most strict proof of the terms 
of the contract, and as such proof, especially if many 
years had passed since it was made, was difficult to pro- 
cure, whence arose much chance for fraud and perjury, 
it was thought advisable to declare that certain contracts 
dealing with highly important interests should be re- 
quired to be in writing to be enforceable. 

So important have the provisions of this old statute 
been considered by legislators of the later day that all 
of the states of our country have re-enacted the most im- 
portant of them and we find them in our statute books. 
Instead, therefore, of reciting here the provisions in their 
original form as they appear in the statute of Charles, I 
give the sections of our own statute with which we are 
interested. 

Section 2657 of the Revised Statutes of Colorado 
reads, '* Every conveyance or charge of or upon any es- 
tate or interest in lands, containing any provision for the 
revocation, determination or altering of such estate or 
interest, or any part thereof, at the will of the grantor, 
shall be void as against subsequent purchasers from such 
grantor for a valuable consideration, of any estate or in- 
terest so liable to be revoked, determined or altered by 
such grantor, by virtue of the power reserved or ex- 
pressed in such prior conveyance or charge. 

2660. No estate or interest in lands, other than leases 
for a term not exceeding one year, ********* shall 
hereafter be created, granted, assigned, surrendered or 
declared, unless by act or operation of law, or by deed 
or conveyance in writing, subscribed by the party creat- 
ing, granting, assigning, surrendering or declaring the 
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same, or by his lawful agent, thereunto authorized by 
writing. 

2666, declares that every agreement that by its terms 
is not to be performed within one year from the making 
thereof, shall be void unless it, or some memorandum of 
it, be in writing, and subscribed by the party charged 
therewith. 

Certain terms used above in the statute are defined 
by other sections thereof. 

The term *' estate in lands ^' and ** interest in lands'^ 
is construed to embrace every estate and interest, free- 
hold and chattel, legal and equitable, present and future, 
vested and contingent in lands. Conveyances means every 
instrument in writing, except a last will and testament, 
whatever may be its form and by whatever name it may 
be known in the law, by which any estate or interest in 
lands is created, assigned or surrendered. 

A water right, or the right to the use of a certain 
amount of water for a beneficial purpose, acquired by 
appropriation is a property right of the highest order, 
and is, therefore, subject to sale and transfer the same as 
any other property. Being an independent property 
right, it may be sold and transferred separate and apart 
from the land upon which it was originally intended to 
be used ; it may, in fact, be sold independent of any land 
or interest in land. The whole of the right may be sold 
or a part may be sold, and the remainder retained, and 
the purchaser may use it for an entirely different pur- 
pose than that for which it was at first appropriated. 
The Federal Court has said, ''water rights can be trans- 
ferred like other property. *' 

The water right may be sold separate and apart from 
the ditch through which it has been customary to use it. 
An individual or a company owning a water right and 
also a ditch may sell one or the other and retain the un- 
sold factor. After the sale of the ditch in such a case, 
the water right may be used through or by means of en- 
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tirely different works. I have made these various state- 
ments for the primary purpose of impressing upon you 
the entirely independent character of the property right 
in the water right; to get you to thinking of this mere 
right to use a thing as being something that can be bought 
and sold. The Court of Wyoming has used this language, 
**The water in the stream is not his property, but his 
right to use that water based upon his prior appropria- 
tion, for beneficial purposes, is a property right, and as 
such is capable of transfer.". 

It is not only true that a person may, after having 
perfected his right by diversion and use, sell the same, 
but after he has commenced to do those things which the 
law requires to lead up to a perfect right, and before he 
has completed them, he may sell his uncompleted rights 
to another who may go on to completion by use and the 
rights of the purchaser will date back to the time of the 
first act by his grantor. The purchaser in this last case 
is, of course, held to the same diligence as would have 
been required of the original party. It is held by the 
Court in Colorado that if one canal company purchases 
the rights from another canal company, it must succeed 
to the charter rights of the grantor and prosecute the 
enterprise under the same franchise, so that the continua- 
tion of the work will practically be the same enterprise. 
To make this clear, suppose the Valley Ditch Company is 
incorporated and commences the series of acts necessary 
to perfect a right to water from the Poudre River, and be- 
fore it has completed the acts of appropriation it sells 
its uncompleted rights to the Plains Ditch Company, an- 
other corporation. Now, if the Plains Ditch Co. pro- 
ceeds to complete the acts necessary to perfect the water 
right so purchased, as the Plains Di^ch Co., it will not 
come in with a priority dating back to the inception of 
the work of the Valley Co., but if, at the time it bought 
the water right from the Valley Co. it had also purchased 
the stock of the Valley Co. and had proceeded under 
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the corporate powers of the Valley Co. to complete the 
appropriation, then, and in that case, it would date its 
rights back to the time of the inception of the project 
by the Valley CSo. But in order that an incomplete prop- 
osition of this nature may be sold, the original party 
must have proceeded from the start with diligence and 
with a real intention to complete his enterprise; he must 
have something to sell. A case decided by the Utah Court 
hits this proposition squarely. **The mere making of a 
survey and posting of a notice neither conferred nor ini- 
tiated such rights. They therefore had no such rights, 
interest, or property as were subject of sale, assignment, 
or transfer. All that they had to sell or assign was their 
knowledge and information in respect of the canyon and 
the river, and of the feasibility of an appropriation and 
diversion of unappropriated waters of the river for power 
and irrigation purposes, and the field notes, maps, and 
drawings of the survey.'' We are to remember that not 
only is it true that water rights are property, but also 
that in most of the states it is held that they are a species 
of real property, that is, that they are real estate, not 
personal property. This being true, when a sale is made 
of water rights all the formalities required in the sale 
of real estate must be observed to avoid the inhibition 
of the statute of frauds. You cannot sell land by a bill 
of sale, nor is a sale of land by a parole, that is, a verbal 
agreement valid. The location of the title to real estate 
is a matter of so much importance that it must be evi- 
denced by a deed in writing, and, under our laws, this 
writing must be acknowledged before a notary or other 
officer and recorded in some public offiice, in order that 
all men may know in whom the title to the land rests. 
As said, water rights being looked upon as a species of 
real estate, the sale of them must be accompanied by a 
written deed, acknowledged and recorded, to be good 
against all the world. It is true that, just as a sale of 
land is good as between the parties to the sale even if 
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these formalities are not all observed, so as between the 
parties a parole sale of water right may be held valid, 
but such a sale is not notice to the world and appropriat- 
ors subsequent to the appropriator who claims the water 
right so sold are not bound to recognize the priority of 
the right, unless it can be shown that they had actual 
notice of the sale. The importance of this principle may 
be made plain by an example. Suppose A makes an ap- 
propriation of water and sells by parole agreements to 
B. B continues for some years to use the right. C comes 
upon the stream without knowledge of the previous ex- 
istence or acts of such a man as A. C proceeds to appro- 
priate water from the stream. B claims a right prior to 
him by virtue of the earlier appropriation of A. C may 
well say to B, **I know nothing of A, or of any appro- 
priation by him; show me that you deraigne title from 
him or any such prior appropriator." A written deed 
in such a case would be very convenient to have. Proof 
of B's claim might be utterly impossible without such a 
deed. You see the application of the principle of the 
statute of frauds here and the necessity of such a statute. 
Where a party holds stock in a corporation and the hold- 
ing of this stock entitles him to the use of a certain share 
or interest of a water right held by the corporation the 
sale of the stock of the company may carry with it the 
right to such use and the books of the corporation are a 
public record of the sale. The Colorado Court says, **In 
this state it is regarded as an independent right, which 
may be the subject of sale and conveyance, but a techni- 
cal transfer is essential to vest in the transferree a title 
to the water.*' In Idaho it is held to be real estate **and 
must be conveyed as real estate; and it cannot be con- 
veyed by the mere handing over of a permit to appropri- 
ate water to a would-be purchaser.'' California says, 
**Any contract for the conveyance of water rights must 
be in writing, the right is an interest in real estate, and, 
therefore, within the statute of frauds." We shall find 
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that here as in many places the rigid rule of the law is 
sometimes modified by the court in equity in order to pre- 
vent a rule that was intended to prevent fraud becom- 
ing the instrument by which fraud is committed. 

For many years after the beginning of the practice 
of appropriating of water for beneficial use, from our 
Western streams, little attention was given to the man- 
ner of preserving a record of priority of right. The fact 
that a man was found using water was accepted as sulBS- 
cient evidence of his right to use it. But as the original 
appropriators passed away, and as the increased demand 
upon the supply in the stream led to a struggle between 
claimants the legislators of the different states com- 
menced to formulate statutes requiring that transfers of 
water rights be executed in a more formal manner, and 
that deeds of transfers be recorded ; also, as we shall see, 
statutes were passed requiring early appropriators to 
come into court and furnish proof of their rights and 
get a record in the form of a court decree establishing 
the nature and amount of such rights, and now the stat- 
utes of most states require that all claims for water be 
recorded in some public office. However, a case in Colo- 
rado while holding to the rule that the use of water for 
irrigation is real estate, and that the proper method of 
conveying title is by deed, recognized the fact that since 
many of the early water rights acquired by appropria- 
tion have not passed by deed from the original appropri- 
ators, held that parole proof of the possession and use 
of the water right is prima facie evidence of title. The 
effect of this would be to throw upon the person who 
disputed such right the burden of disproving it. 

There are four principal exceptions to the rule that 
a transfer of a water right must be in writing : 

First, where the transfer was made by a parole exe- 
cuted contract for a consideration; 

Second, where the purchaser takes the right as an 
actual appropriation by diversion; 
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Third, where the water right is considered as an 
improvement of a settler on the public lands, who re- 
linquished his claim before patent and sold his improve- 
ments ; 

Fourth, where the right is sold with land as an ap- 
purtenance thereto, and without being specifically men- 
tioned in the deed. 

It will be desirable to take time to discuss each of 
these exceptions at some length. 

First exception: If there has been made a contract 
for the sale of the right, for a consideration and the 
contract has been wholly or in part performed, even 
though the contract was not in writing, it is held not to 
fall within the statute of frauds; the reason for this is 
not far to seek, for if this were not the rule, a seller of 
a right after having received the consideration for which 
he sold, and having seen the purchaser expend sums of 
money on the work, might revoke the contract on the 
plea that the contract was not in accordance with the 
requirement of the statute, and thus what was intended 
to be a guard against fraud would be made the instru- 
ment of fraud. The Court of Oregon says on this sub- 
ject, *'a parole sale of lands and appurtenant water 
rights, for a consideration, and a surrender of possession 
thereof to the purchaser, creates an equitable estate in 
the water rights which a court of equity is bound to pro- 
tect. 'V In order, however, to rely upon contracts of this 
kind, it is to be kept in mind that they must be for a 
consideration, and they must have been acted upon in 
whole or in part. 

A case in Colorado holds that open, continuous use 
of water from an irrigation canal by an owner of ad- 
jacent land, through lateral ditches, is possession and 
gives constructive notice of his rights to a purchaser of 
the canal. 

An independent parole transfer of water rights may 
be good as between the parties to the agreement, pro- 
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vided the grantee enters into the possession and use of 
the water, but as to third parties, in ease there should 
not be suffilcient water in the stream for all, the transfer 
by parole may be void. This is especially true as to the 
rights of subsequent appropriators, the inception of 
whose rights are subsequent to the inception of the right 
of the grantor in a parole sale, and prior to the date of 
the transfer. 

The weight of authority throughout the Western 
states seems to be on this subject, that a parole or verbal 
sale of a water right, accompanied by actual possession 
and use for some beneficial purpose is valid as between 
the parties. But in such a case that the grantee does 
not acquire the grantor ^s right to priority, but that he 
acquires a new right as an appropriator by actual diver- 
sion, dating only from the date of the transfer and such 
actual possession, which is, in effect, the ^ame as though 
the grantee had upon that date consummated the appro- 
priation himself. This is thie same as saying that in such 
sales the right of the purchaser will not relate back to 
the inception of his grantor's title. The purchaser in 
this case is no better by having bought an early appro- 
priation; he might just as well have gone on the stream 
and have appropriated the water and taken his turn as 
to priority after all who had appropriated before the 
date of his purchase. This is the second of the excep- 
tions of the rule that a sale of .a water right must be by 
deed, and whether such a purchase is of any value to the 
purchaser depends upon the size of the stream and the 
number and size of the appropriations which have been 
made upon it prior to the transfer. 

Passing on to the third exception noted above, where 
the sale of the water right is sold with other improve- 
ments of a settler who has relinquished his claim upon 
the government land. The. laws of the United States 
permits a settler to sell his improvements made upon 
government land in ease he relinquishes his claim on the 
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land to the government. Upon the theory that the right 
to use water, such right having been acquired by actual 
appropriation and use, is an improvement, just as fences 
and buildings are improvements, a parole sale or transfer 
of such improvement is held to be valid and to include 
the water rights, and to vest in the purchaser of the im- 
provements the grantor's priority to the appropriation. 

I find the Court of Oregon using these words. *'But 
a mere squatter upon public lands may, even by parole, 
transfer his claim and interest, whatever it may be in 
this respect, to another, and the rights of the subsequent 
purchaser and of his successors in interest, if asserted 
under the doctrine of prior appropriation, relate back 
to the date of the first appropriation with whom there 
may be a privity of estate. '* And the Montana Court 
goes further, **a settler in possession of government land 
for which he has appropriated a water right, may trans- 
fer such land and water right by parole assignment, so 
that the transferee becomes his successor in interest in 
the water right, even though the transfer was without 
consideration.'' The point in the Montana decision is 
that the water right was an appurtenant to the posses- 
sory right to the land, thus illustrating the fourth excep- 
tion previously noted. 
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Meaning of appurtenant. 

Reserved in a deed and excepted from a deed — get this 
distinction. 

If appurtenant, it is excepted out of a deed; if not ap- 
purtenant, it is reserved. 

Rule when one who has appropriated water for sale sells 
the system. 

Principal' as an agent or trustee must not profit from his 
trust. 

Easements and rights of way are real estate. Purchaser 
of land buys subject to rights of holder of perma- 
nent easement. 

Fourth exception to rule requiring written deed: 
How question of appurtenance is to be decided. 

Question of whether water goes with land when deed 
is silent. 

Effect of Mortgage. 

How decided in case in Colorado. 

Inseparably appurtenant — Get what this means. 

General rule on this subject. 

Water right cannot be inseparably appurtenant to the 
land. 

Are ditches and canals which carry water to land ap- 
purtenant to it? 

Ditches for homesteads. 

How the various rights are treated in a mortgage. 

How about property acquired after a mortgage is given? 



LECTURE 14 

A thing is said in law to be appurtenant to another 
thing when it forms a part of it or is necessary to its 
enjoyment. A house and other buildings on land are 
said to be appurtenant to the land. In some states it 
has been attempted to make water, when once used on 
land, appurtenant to that land, so that when a deed con- 
veys the described land and its appurtenances, it would 
convey the water right without further description or 
specification. In most of the states of the Arid West, 
water rights are not held to be appurtenant to the land, 
and, even in those states which have tried to adopt the 
other rule, the courts have rejected the doctrine. It is 
important, therefore, to know when and by what formal- 
ities water rights are sold. 

In the drawing of deeds to land there is often used 
the expression, after describing the land to be sold, *' re- 
serving, however, some particular privilege in connec- 
tion with the land. ' ' In the case, for instance, of a father 
deeding his land to his children and reserving to himself 
the rents and profits of the land during his own life. 
Here the whole title passes to the children when the deed 
is executed and delivered, but they cannot take the rents 
and profits until the father dies. 

If the deed reads describing a piece of land to be 
conveyed and adds the words ** excepting an acre out 
of the northeast corner thereof, the title to all but the 
reserved acre passes to the purchaser and the title to 
that acre remains in the seller. Technically, therefore, 
care is necessary in drawing deeds to use the word re- 
serving, or the word excepting in the sense which the 
parties really wish to express. This distinction will be 
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found to be of interest in the sale of water rights and 
ditches. 

If a water right is not to be included in the sale of 
a tract of land, it may be excepted out of the terms of 
conveyance, if an appurtenant to the land, or reserved 
if not considered as an appurtenant, and the water right 
so reserved or excepted may be taken to some other land 
for use. If a person sells a water right without making 
any reservation as to a right to use it for any purpose, 
he has not after the sale, any right to use it for any pur- 
pose whatever. In Montana, the Court held that where 
the general government had granted to the state one 
section of land of a former military reservation, to be 
selected *'so as to embrace the buildings and improve- 
ments thereon," it did not grant the right to the use of 
the water of a stream from which the government had 
taken water for its own use, but that the water was sub- 
ject to appropriation. A canal may be sold and the water 
right that has been used in connection with it may be 
reserved. In Colorado a tract of land may be sold and a 
portion of the water right reserved. An interesting 
point was decided in California, which may be gathered 
from the remarks of the Court, **One who appropriates 
water for sale, rental, or distribution cannot, when he 
sells the system, reserve any part of the waters for irri- 
gation of his private lands, unless he had through the 
same canal and ditches made a private appropriation for 
use on such lands, in which case his reservation must be 
limited to such private appropriation.'* The theory upon 
which this is not allowed is that the appropriation of 
the waters was made for distribution of the waters to 
members of the public, and the appropriator as the agent 
of such public use had no power whatsoever to reserve 
to himself for his private purposes any part of the water. 
Of course, when it is attempted to make a reservation 
in a deed there must be something to reserve. The Colo- 
rado Court touches this point in the decision of the case 
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between the Windsor Reservoir Co. vs. Lake Supply Co., 
where the Court says, ** Where the grantee's acceptance 
of a deed containing in terms a reservation to the grantor 
of a priority appropriation of water for a certain reser- 
voir, when, in fact, no priority of appropriation had been 
secured, there being nothing to reserve, the acceptance 
of the deed did not estop the grantee to claim an appro- 
priation of its own for such reservoir.'' 

When once acquired, easements and rights of way, 
together with the ditches or other works constructed 
over them, are property rights, and may be sold and 
transferred the same as any other real property, there- 
fore they must be conveyed by a written instrument the 
same as other real estate. 

When land over which there is a permanent ease- 
ment for a ditch is sold, the purchaser takes the land 
subject to such rights of way and their necessary use, 
and the open possession and use is sufficient notice to the 
purchaser. But a bona fide purchaser of land without 
knowledge, or actual or constructive notice, of the exist- 
ence of an easement takes the title to the land without 
the burden of the easement. 

You will recall that the fourth exception to the rule 
that the transfer of a water right must be by deed or 
other written instrument as is the case where the water 
right passes to the purchaser with a sale of land as an 
appurtenance without being specifically mentioned in the 
deed to the land. Appurtenances, as already said, are 
things which belong to another principal thing, though 
it may not have belonged to the principal thing from 
immemorial time. Now water rights may or may not be 
appurtenant to the land upon which they have been used, 
and, therefore, may or may not pass with the deed to the 
land. It is important that we have some rule by which 
to determine when a water right is appurtenant to the 
land. Whether or not it is will depend upon the inten- 
tion of the parties as indicated, either by the terms of 
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the deed itself, or if that is not clear as to the intent, 
then upon other facts surrounding the particular case. 
You will keep in mind that where the deed is clear in 
specifying that it intends to convey the water right, or 
where the water right is clearly reserved or excepted 
from the deed the question of whether it is to be treated 
as appurtenant to the land cannot arise ; it is only where 
the deed is silent or is ambiguous on this point that we 
can be called upon to settle the question. So, the Colo- 
rado Court is found saying that where a deed to a cer- 
tain tract ot land specifically described the water rights 
granted, the purchaser did not take by implication any 
additional water rights. It was held in Idaho that where 
a landowner conveys a tract of land lying under his 
canal and susceptible of irrigation, and includes in the 
conveyance a grant of the '*free and perpetual use of 
water'' from the grantor's canal suffi^cient to irrigate the 
land conveyed, the grant of such free and perpetual 
water right did not place any obligation upon the grantor 
or his successors to perpetually bear and pay the expense 
and cost of maintaining and protecting the canal and 
water right and delivering the water to the consumer. 
What the purchaser intended or what he understood 
when he bought the land has nothing to do in the settle- 
ment of the question of the passage of the title to the 
water right. He received a deed to the land; he had it 
in his power to know the contents of the deed, and if he 
accepted it omitting any reference to water rights he 
is bound by his contract, if, of course, he is unable to 
show that fraud entered into the transaction. It was 
held in California in a case, where the deed conveyed a 
certain water right from a certain stream, and it did not 
appear that the grantor owned any interest in any other 
ditch, and where the water right was used in connection 
with the ditch for the irrigation of the land conveyed, 
that the conveyance of the ditch was a conveyance of 
the right to the use of the water appropriated and con- 
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ducted through the ditch. The Colorado Court held that 
a deed, conveying land and water rights in which the 
water rights were desecribed as ** one-half interest in a 
certain ditch/' conveyed a one-half interest in the ditch 
and the water rights, and reserved a one-half interest in 
both, whether the entire water before the conveyance 
was used on the land or not. 

Where a tract of land is conveyed and at the time 
of the transfer the grantor is the owner of a water right, 
and ditches, and a right of way for the ditch, used in 
connection with the land, and the deed is absolutely 
silent about water rights or ditches, the Courts hold that 
it depends upon the intent of the grantor as to whether 
or not the rights were conveyed with the land. The in- 
tention is a question of fact to be proved by the circum- 
stances surrounding the case. The person claiming that 
the water rights were so conveyed must prove it, but 
he need only prove that the grantor at the time of the 
transfer owned the water rights claimed, and that they 
are necessary to the full enjoyment of the land conveyed ; 
this raises a presumption that the rights are appurtenant 
to the land, then it becomes the duty of the seller to 
show that it was not intended that the rights should pass 
with the land, and that they did not so pass. 

I have said that the question depends upon the facts 
of the case and the circumstances surrounding the trans- 
action. One of these circumstances of considerable im- 
portance is often the price paid for the land. In the 
West where land without water is seldom of a value ex- 
ceeding twenty to twenty-five dollars per acre, if a pur- 
chaser has paid what would be a reasonable price for 
land with water, the claimant may show that fact in evi- 
dence, and it will have great weight. 

In a California case, the Court said, **The use of 
these waters to the extent at least to which they had 
been previously employed may have been, and it is fair 
to presume was, the chief, perhaps only, inducement to 
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the purchase of the land. To authorize judicially the 
diversion and material reduction of the waters would be 
a violation of the principle that the purchasers took with 
all apparent benefits and easements belonging to their 
purchase. ' ' 

A principle which has been treated as fundamental 
in the law by the Courts in the East as well as in the 
Western part of our country is that where one sells a 
house or farm every right will pass to the purchaser 
which is necessary to the complete use and enjoyment of 
the property conveyed, unless expressly reserved in the 
deed itself. 

There is a phrase which in this state and in nearly 
all of the states in this Union is always present in a deed 
to real estate, to- wit: ''together with all and singular 
the appurtenances thereunto belonging.'' In a deed in 
Colorado where this phrase was used, the Court held that 
it was shown by the uncontroverted evidence in the case 
that the parties intended to convey the water right. The 
Oregon Court uses these words. **The right to the use 
of a ditch and water appropriated for irrigation pur- 
poses essential to the l«nd for which it was appropriated 
and without which it would be practically valueless 
passes by a deed to such land as 'appurtenances', " 

A thing or a right may be an appurtenant to a tract 
of land and still not be inseparably appurtenant, that is, 
while the water right which I own and use with a cer- 
tain piece of land will pass as appurtenant to the land if 
I own both at the time of the sale of the land, I have the 
right to sell the water right away from the land and con- 
tinue to hold the land. A case arose in California where 
a party in selling a piece of land attempted to make the 
water right which went with it inseparably appurtenant 
to it, by inserting in the deed that the water rights ** shall 
be deemed and treated as appurtenant to and as a part 
and for the benefit of such lands." But the Court said 
that a grantor selling a tract of land with a water right 
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cannot limit the right of his grantee to sell the water 
right separate and apart from the land by the use of 
such expressions. 

Quoting from Mr. Kinney, I may say that the gen- 
eral rule upon this subject is that, when a tract of land 
is transferred and the grantor at the time of the transfer 
was the owner of a water right which had been used in 
connection with the land, and the deed is entirely silent 
upon the subject of the water rights, the title to these 
rights passes to the grantee, the same as though they 
had been expressly mentioned in the deed; provided, 
however, that to pass the title to a water right by a deed 
of the land, it must in fact, have been made appurtenant 
to the land. This rule is based upon the well known 
principle of law that, when a person grants a thing, he 
by implication grants whatever is appurtenant and inci- 
dent to it and necessary to its beneficial enjoyment. The 
Wyoming Ck)urt says, *'in order for the water right or 
any portion thereof, not to pass with the deed transfer- 
ring the land, there must be some limitation or reserva- 
tion specifically expressed in the deed. The Colorado 
Court while not adopting another rule as to appurte- 
nances, says that the right to the use of water for irriga- 
tion is a right not so inseparably connected with the land 
that it may not be separated therefrom. This Court 
said in another case that a water right may be appurte- 
nant to land so as to pass by a conveyance of the land 
with its appurtenances, if incident and necessary to the 
beneficial enjoyment of the land without which its value 
would be greatly disproportionate to the value paid, 
which, with other circumstances, indicates a clear inten- 
tion of the parties to transfer the water with the land. 
But the question still remains, when is a water right ap- 
purtenant to the land upon which it has been used. No 
more certain answer seems to be possible to this ques- 
tion than to say that it is always a question of fact, and 
depends entirely upon the circumstances surrounding 
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each particular case. It appears, however, to be well 
settled throughout the arid region that a water right 
used in connection with a certain tract of land for its 
irrigation, where necessary to the beneficial enjoyment 
of the land, together with the ditch, canal or other works 
necessary to conduct the water to the place of use, be- 
come appurtenances to the land, provided that they are 
all owned by the same parties, and the general rule of 
law is that, in the case of sale of the land, such water 
rights, unless specifically reserved, in the deed, will pass 
to the grantee as appurtenances. Subject to the limita- 
tions already set forth, it is also the rule that where a 
person purchases a portion of a tract of land to which 
an appropriation of water would be held to be appurte- 
nant if the whole tract had been sold, will take as ap- 
purtenant that part of the appropriation that the part 
of the tract sold is of the whole tract. 

We have seen that a water right is not an insepara- 
ble appurtenant to land, that is, that it cannot be so at- 
tached in title to the title to the land as to prohibit the 
owner of both water right and land selling either the one 
or the other and retaining the other. Attempts have 
been made in several statutes in different states to make 
the water right so inseparable, but whenever cases in 
these states involving this question have reached the 
Court of last resort, the Court has refused to uphold the 
statute. In Idaho the law reads, *'A11 waters of the 
states, when flowing in their natural channels, including 
the waters of all natural springs, etc., are declared to be 
the property of the state, ***** and the rights to the 
use of any waters of the state for a beneficial purpose 
are recognized and confirmed, and the right to the use 
***** shall not be considered as being a property right 
in itself, but such right shall become the complement of, 
or one of the appurtenances of, the land or other thing 
to which, through necessity said water is applied.'' If 
it were possible to choose language which would fix the 
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character of inseparability to the appurtenance, it would 
seem that this statute should produce that effect. When 
a case fairly presenting the question reached the Supreme 
Court of the state, the language of the Court was, *'If a 
thing really is property, the legislature, by saying it 
shall not be considered as such cannot in fact deprive it 
of the character and quality which constitutes it prop- 
erty. I do not conceive of any well founded reason or 
principle of law that forbids the owner of a tract of land 
from separating and segregating an appurtenance there- 
from, and disposing of it with the same freedom of sale 
as he may enjoy with reference to any other property 
right. It is a fundamental principle that every citizen 
has the inherent right to dispose of all his acquisitions." 
And the Court held the party might, in spite of the pro- 
hibition of the statute, sell the land and keep the water, 
or sell the water and keep the land, or that he might 
withdraw the water from the land upon which he had 
been accustomed to use it and use it on other lands. 
Wyoming, Arizona and every other state where similar 
i^tatutes have been passed has had the same ruling from 
its Court. 

Our discussion of this question of appurtenances 
would not be complete without some consideration of 
when ditches and canals which have been used to convey 
water to lands may be considered as appurtenant to such 
lands. It may be stated as the rule that where a ditch, 
canal, or other works are used to divert and conduct the 
water to the place of use, and where they are constructed 
over a permanent easement, or right of way, a sale of 
land where the water is used and for which the appro- 
priation was made, will, in the absence of any express 
reservation to the contrary, pass to the grantee, under 
the principles already explained. 

Ditches and canals constructed for the irrigation of 
land occupied as a homestead without which the land 
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would be of little value, and the water flowing through 
them, are treated as appurtenant to the land, as a part 
of the homestead and are exempt from execution for 
debts contracted prior to the issuing of the patent. 

We come to the question, how the different proper- 
ties, the water rights, the easements, the rights of way, 
the ditches and other works may be alienated by mort- 
gage or deed of trust. As these are all recognized as 
property, they may each be put up as security for the 
payment of a loan, that is, they may be mortgaged. 

They need not all be included in the mortgage, either 
the water right, the ditch, the right of way, or some other 
work used in connection with these may be mortgaged 
and the remainder not so included. If the party putting 
up the security pays his debt he secures a release of the 
mortgage and stands in relation to the property exactly 
as before the mortgage was given; but in case the debt 
is not paid and the mortgage is foreclosed the title passes 
to the purchaser at the foreclosure sale. The only ques- 
tion that could arise with which we are interested here 
is what, if anything, would the purchaser at such sale 
take that is not mentioned specifically in the mortgage. 
The rule is the same as when the owner makes a direct 
sale; he would take all that is necessary for the reason- 
able enjoyment of that which is specifically mentioned 
in the mortgage. If the mortgage describes the water 
right arid is silent about the right of way the right of 
way would be included by implication if the water right 
would be useless without it. 

But suppose a person mortgages a tract of land and 
after so doing acquires an appropriation of water for 
use on that land, and foreclosure follows; will the pur- 
chaser at the foreclosure sale take such appropriation? 
The Courts are disposed to treat the water right in such 
a case as a fixture attached to the land, as a house built 
after the mortgage was given, would be, and to say that 
upon foreclosure the water right would go to the pur- 
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chaser. The Supreme Court of the United States held 
that a clause in a mortgage which subjects subsequently 
acquired property to the lien of the mortgage, is a valid 
clause, and that such, a mortgage, '*As against the mort- 
gagor and subsequent encumbrances, attaches itself to 
after-acquired property as fast as it comes into existence, 
or as fast as the work is completed." 
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Duty of purchaser of irrigation company's rights, at 
mortgage sale. 

Properly subject to lien. How much does lien cover? 

Water rights may be leased with the land, but not with- 
out the land— Why? 

This does not apply to companies organized to lease 
water. 

How in times of scarcity? Right to loan water. 

Title by prescription : Meaning of the term. Legal fiction. 

Relation of the prescriptive period to the statute o/ lim- 
itations. 

No prescription against the government. 

Conditions under which owner of water right maj 

lose it by prescription. 
Ditch and water right must be considered separately. 

Permission from owner, prevents prescription. 

Meaning of the terms adverse possession and use. 

To make adverse possession there must be present five 
element — What are they? 

Possession must be actual, open, notorious and exclusive. 

Get what each of these words means. 

Open and notorious. 

Second, use must be hostile at all times. 

Third, under color of right. Owner must have knowl- 
edge or means of knowledge. 
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If an irrigation company enters into contracts to 
furnish water to consumers and then mortgages its prop- 
erty, and the mortgage is subsequently foreclosed, the 
purchaser at the mortgage sale is bound by the contracts 
so made by the company and must furnish the water 
under them. 

As water rights, ditches, rights of way and other irri- 
gation works are property, they are subject to the lien 
of mechanics and material men for labor done and ma- 
terial furnished in connection with their construction, 
and when judgment has been had in a lien case the sheriff 
may sell the property to make the amount of the judg- 
ment. In California it is held that where a ditch is sold 
under such a judgment the water right used in connec- 
tion with the ditch is appurtenant to the ditch. A me- 
chanic's lien for labor done on a ditch may extend to and 
include the land for the watering of which the ditch was 
constructed. The Supreme Court of the United States 
held that a lien for an irrigation ditch extends to the 
tract of land necessary to the convenient use of the im- 
provement for the purposes contemplated in its construc- 
tion and benefited thereby. In a case where the land 
benefited was a tract of 22,000 acres, the Court held that 
it attached to the whole tract; the Court said, "To limit 
the land upon which the lien was given to the strip of 
land 60 feet wide and 26 miles long, which was actually 
occupied by the ditch, and exclude the tract which the 
ditch was constructed to benefit by its continuous opera- 
tion, would, it seems to us, be to unreasonably circum- 
scribe the meaning of the statute." I have shown that 
a mortgage may be valid when given to include property 
acquired after it is executed, and that the mortgage claim 
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will fasten upon such property as fast as it comes into 
existence. If, then, a mortgage be given upon a ditch to 
be constructed, and mechanics furnish labor in the con- 
struction, it would seem that the mortgage would cut out 
the right of the labor lien but here the law recognizes 
an exception to the general rule and gives the labor lien 
precedence over the mortgage. The Colorado Court held 
that, even in the fact of a provision in the contract where 
it was provided that the contractor waived all rights to 
mechanics ' liens, that this provision did not bind the sub- 
contractors where by law they were entitled to liens. 
When property is sold upon an execution, water rights, 
or the works by means of which they are used, do not 
pass with the sheriff's deed as appurtenant, unless direct 
levy and sale are made of them. When a tract of land 
owned by a judgment debtor is exempt from execution 
on the ground of being his homestead, the necessary 
water rights used for the irrigation of the land, and the 
ditches and canals through which the water is carried to 
the land, are a part and parcel of the homestead and are 
also exempt from the execution. 

Water rights used for the irrigation of a tract of 
land may be leased with the land, and the lessee will have 
the same rights to the use of the water as the owner 
would have. • This is a common practice in the Arid West. 
Another question, however, presents itself when an at- 
tempt is made to lease water rights without land. We 
have seen that a person may sell a water right without 
selling the land with which it has been used. In such a 
case he surrenders his priority of right and passes it over 
to another, and other users on the stream are not affected 
because it can make no difference to them whethet A or 
B is claiming the right in question. But if a person while 
retaining the title to the water right, leases it to another, 
he is doing by indirection what the law forbids to be 
done directly; he is placing a later comer in the position 
of priority to, it may be, many earlier comers. Under 
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the strict construction of the appropriation laws a man 
can have no water that he can lease. If he has taken 
more water than he can use, he is trying to hold a quan- 
tity which should be left to appropriators subsequent to 
himself. He does not own the water, and cannot, in the 
same sense in which he owns his land; he owns only the 
right to divert from the stream such an amount as he 
can put to a beneficial use, and the fact that he has water 
which he can spare for leasing purposes is evidence that 
he has a surplus beyond what he can lawfully appropri- 
ate, with which he is trying to establish another person 
in a priority, which that person could not acquire for 
himself. So we find the Courts of Arizona, California, 
Colorado, Idaho, Oregon, Utah and Wyoming, holding 
that such a transaction is not permissible. You will not, 
of course, apply this reasoning to ditch companies or- 
ganized for the express purpose of leasing water to con- 
sumers. A person is allowed under the law of appropria- 
tion to acquire a right to the use of such an amount of 
water as he can put to a beneficial use, and he does not 
acquire the right to, take it from the stream at such times 
as he has not such use for it. It follows, therefore, that 
a person cannot when he has no use for his appropriated 
water, loan it or give to others the right to use it during 
such times; but there is an exception, or rather an appar- 
ent exception, to this rule. In most of the Western states 
there are statutes especially providing that in times of 
scarcity, appropriators from a common source of supply 
may exchange water, or as the term is in some states, 
loan it, or double up in the use. This consists in the put- 
ting together of the several rights and allowing one or 
several of tlie users to have it for certain periods of days 
or hours and then another group for an equal period. 
This is recognized as of advantage to all as it enables 
each to get such an irrigating stream as to enable him 
to get over his land whereas if each should try to irrigate 
with his own share of the stream none would save his 
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crop. It is to be remembered that this right can be exer- 
cised only when in its exercise the rights of others are 
not in any manner injured. 

We have seen that an appropriator may make almost 
any kind of a change in the place, manner, and kind of 
use he makes of his appropriation, so long as he con- 
tinues to put it to some really beneficial use. It may be 
said that every right of this nature which may be en- 
joyed by the original appropriator may be enjoyed also 
by a person to whom he makes a valid sale of his water 
right. The purchaser as well as the original owner is 
limited by the rule that in any change he may make, he 
must not put other appropriators in any worse position 
than they were before such change. 

The next subject to which I shall invite your atten- 
tion is that of acquiring title by prescription. 

The term prescription has reference to a mode of ac- 
quiring title to incorporeal hereditaments by immemorial 
or long-continued enjoyment. We have shown that a 
water right, and an easement are incorporeal heredita- 
ments, and this last term has also been defined. Men 
sometimes get into possession of property of this nature 
which belongs to another and without objection from the 
owner continue to use it and treat it as their own for so 
long a time that it would be impossible, or at least very 
difficult, to prove that they were not in fact the owners 
of the property. The law, in order to prevent vexatious 
suits over the title to such property, under such circum- 
stances, falls back upon a fiction and presumes that at 
some time in the past the party who has for so long a 
time enjoyed the use of the property had a grant of it 
from the owner, and the owner is not permitted to dis- 
pute this presumption. But before a person can claim 
title by prescription there are quite a number of condi- 
tions which must be complied with. We will study at 
some length these conditions and endeavor to make clear 
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when one may claim title to water rights and easements 
by prescription. 

In England, under the common law, it was said that 
a person to claim such a title, must have enjoyed the use 
of the property ** during the time whereof the memory 
of man runneth not to the contrary." In a new country, 
however, possession can seldom be claimed for so long a 
time, hence a shorter period of enjoyment has been 
adopted for the establishment of the right. 

Both in England and in the United States a shorter 
period has been adopted and the prescriptive period is 
generally fixed at twenty years. In nearly every state in 
the Union the statute has fixed a 'period of limitations 
after the expiration of which the law will presume that 
the adverse holder of real estate is holding under a grant 
and will not allow his title to be questioned, which period 
varies in the different states from five years to ten years, 
and in most of the Arid Region states this in each state 
is taken as the prescriptive period for the fixing of title 
to water rights and easements. The Oregon Oourt states 
the matter in these words, *'The acquirement of a pre- 
scriptive right has come to be measured by the statute 
of limitations for the recovery of real property, and such 
is the rule in this state." The Court of Colorado has this 
to say, **Etxperience has demonstrated the necessity of 
placing a limit upon the time within which certain speci- 
fied actions could be brought. The peace and good order 
of society, the opportunities for the commission of frauds, 
and the difficulty of defending against actions which had 
accrued many years before they were brought, prompted 
a policy which resulted in the enactment of a statute of 
limitations which is now universaly held to be one of re- 
pose, prescribing a limit of time within which actions 
must be brought; otherwise they cannot be maintained 
against parties who see fit to avail themselves of the privi- 
lege of the statute." So, we may say that, in general it 
is true that a permanent right to the use of water, or a 



LAW OF IRRIGATION . 191 

water right, may be acquired in the Western states by 
one who has complied with the essential elements, for 
the statutory period, which constitutes the adverse user 
of water amounting to prescription. It makes no differ- 
ence under what claim the original party was holding, 
whether by direct appropriation, by purchase, or even by 
prescription, his right may be lost through the adverse 
user by another for the proper length of time. 

Just as in England, it was held that prescription 
could not run against the king, so in this country a per- 
son cannot acquire title to property belonging to the 
United States, no matter how long he may have occupied 
it; that is, prescription does not run against the govern- 
ment. The time necessary to acquire title by appropria- 
tion is not definitely fixed, it differs with the size and 
nature of the enterprise, all that is required is due dili- 
gence in the particular case, but to get title by prescrip- 
tion the adverse possession must have been at least for 
as long a time as the statute of limitations for recovery 
of land. A person who has regularly acquired a water 
right by appropriation, who has complied with- all of the 
requirements of the statute regulating appropriations, 
may lose his right to another if that other has hnd the 
continued, open, notorious, exclusive, uninterrupted, and 
adverse use and enjoyment of the water, under a claim 
of right for the required period. 

During the period necessary for the statute to run 
the water must be applied to some beneficial use by the 
one claiming the adverse title. A right acquired by pre- 
scription may be lost by prescription, and a water course 
which was originally an artificial water way, may, by 
long continued adverse use, he converted into a natural 
water course, or one which will have fastened upon it 
such a character, by prescription. No matter how long 
a person may make use of mere waste water, he cannot 
acquire a prescriptive right to it so as to compel the con- 
tinuance of the waste for his benefit. As stated before. 



192 LAW OK IRRIGATION 

the right to an easement may be acquired by prescrip- 
tion, but to acquire title in this manner the party claim- 
ing it must be able to show that he has enjoyed and used 
the easement continuously, notoriously, under a claim of 
right with knowledge of the owner and adverse, for the 
whole statutory period. Water rights and ditch rights, 
it will be remembered are entirely different kinds of 
property, or rather are independent of each other, there- 
for, a prescriptive right to one does not necessarily carry 
with it the same right to the other. As said by the Mon- 
tana Court, **If the ditches were actually used for the 
prescribed period, and the use was characterized by all 
the attendant circumstances which constitute it adverse, 
open, exclusive, and under claim of right, title by pre- 
scription resulted even though the claimants to the ease- 
ment never owned water rights, but had to depen/l for 
their use of the ditches upon water acquired from year 
to year from others/' If one in the first instance gets 
the right to use the easement by permission or license 
from the owner, he cannot acquire a right to the easement 
by prescription, for one of the conditions of this form of 
title is that it must be enjoyed in opposition to the will 
of the owner. From this it follows, also, that a tenant 
cannot acquire a prescriptive right to the property of his 
landlord, for his enjoyment of the use of the property 
commenced in a permission to enter. The test of whether 
the occupation of the property is such as to base a claim 
of prescription upOn it, is, could the owner at any time 
during such occupancy have maintained a suit to eject 
the occupant from the property? If he could the occu- 
pancy was adverse, if not, not. I have several times used 
the expression, adverse possession, adverse use, and be- 
fore going further it may be well to establish in your 
minds a clear conception of just what these terms mean 
in law, in this connection. There are certain essential 
elements which enter into the meaning of these terras, 
and which must be present before a right by prescrip- 
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tion can be claimed. Now, when one man takes a prop- 
erty by prescription there is always another person who 
is being deprived of that property, and his loss is in the 
nature of a forfeit. But it is the policy of the law to look 
with disfavor upon all forfeits. It follows, therefore, 
that if a person desires to claim title to property by pre- 
scription he must be ready to show that all of the ele- 
ments prescribed by law as necessary to support such a 
claim are certainly present. There are five of these ele- 
ments which may be classed as principal, and the absence 
of any one of them will defeat the attempt to hold by 
prescription. First, the possession must be actual occu- 
pation or use, open and notorious, and exclusive ; second, 
it must be hostile against the rights of the party against 
whom the right is claimed ; third, it must be held under a 
claim of right, as the property of the claimant ; fourth, it 
must be continuous and uninterrupted for the full period 
prescribed by the statute of limitations; fifth, during all 
of this period taxes, if any are assessed against the prop- 
erty claimed, must be paid by the claimant. 

It will be necessary to discuss somewhat at large 
each of these elements in order to show its exact meaning 
and limitations. 

First, then, the possession must be actual, open, 
notorious and exclusive. If the property claimed is a 
water right the claimant must have had the actual use 
of the water under the right, and have applied the water 
to some beneficial use during the full period of the 
statute. By use for the full period does not mean every 
day, but only at such times in each year when such prop- 
erty is generally used. If the right claimed is the right 
of way for a ditch over the lands of another, or the ditch 
itself with its right of way, or the right to conduct water 
through the ditch of another, there must be actual posses- 
sion, occupation and use of the property for the required 
period. The use must be open and notorious, and with 
the knowledge of the one against whom the right is claim- 
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ed ; or the use must have been of such a kind that it will 
be presumed that the owner had such knowledge. 

It must be remembered that the law is not lending 
itself to an effort to violently take away the property of 
one person and give it to another. The law proceeds upon 
the theory that the conduct of the owner of the property 
has been such that he may be presumed to have intended 
to allow the other party to have the property. 

By open and notorious, it is not meant that the gen- 
eral public shall have such notice, but that a knowledge 
of the adverse use can be brought home to the person 
against whom the right is claimed; if he has knowledge 
that the use is being made, under a claim of right, that 
is sufficient. The words open and notorious have in this 
connection the same meaning; they only mean that the 
use of the property shall not have been secret, or con- 
cealed from the owner. If the use was of such an open 
and unconcealed nature that the owner might have known 
in the usual course of things it will be presumed that he 
did know. The use and occupation must be exclusive, 
that is, it must not at any time during the period have 
been shared with the owner, for such joint using would 
interrupt the adverse use of the property by the one 
claiming by prescription, and we have seen that uninter- 
rupted possession and use is one of the essentials of the 
claim. 

We saw that the second essential named above was 
that the use must be hostile to the owner, that there must 
be an actual invasion of his rights. The mere use of a 
water right, or of a ditch for any length of time would 
not create a prescription. It must be such use that the 
owner would have a right to come into court and sue to 
have it ended; his rights must be infringed upon. It is 
not sufficient that at some time or times the occupation 
and use was an invasion of the rights of the owner; such 
invasion must be continuous so that at any time during 
the period the owner would have been able to object. 
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As one Court says, **The claimant must unfurl his flag 
on the land and must keep it flying, so that the owner 
may see, if he will, that an enemy has invaded his do- 
main and planted the standard of conquest.'' If, there- 
fore, there is enough water in the stream to serve all who 
claim it, the use of any by one party could not be taken 
as notice to another that he was claiming what belonged 
to that other. The adverse use must be an actual damage 
to the owner. The Montana Court expresses the rule in 
these words, **The use of water does not begin to be ad- 
verse as against a prior appropriator until it results in 
a deprivation to such appropriator, or amounts to such 
an invasion of his rights as will enable him at any time 
during the statutory period to maintain an action against 
the adverse user." 

The third element mentioned was that the claim upon 
which the prescription is based shall be that the claimant 
held under color of right. The claimant must by word 
or act set up the claim that he has a right to the use of 
the property, and it must be shown that the owner knew 
that he made such a claim. This claim may be made by 
the verbal assertion from time to time that the property 
is that of the adverse user, so that it comes to the know- 
ledge of the owner that such a claim is being asserted. 
Or, the adverse user may post notice that he claims the 
property as his own, and at the same time continues the 
use. Or, the claim may be asserted by mere open, contin- 
uous, adverse use, of such a kind as to indicate beyond 
question that the claimant intended to call the property 
his own. The California Court says that ''such claim may 
be made out by visible acts, without any assertion by 
word of mouth." If after some years of adverse use 
the person making such use acknowledges the ownership 
of the property to be in the other party, it will defeat 
any subsequent attempt to set up a prescriptive right 
to the property. This admission may be by offering to 
lease or purchase the property from the owner, or it may 
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be by gome act or declaration showing that the property 
is held by permission of the owner. 
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Fifth element, possession continuous and uninterrupted. 
When the statute begins to run. 

Interruption of use breaks the required continuity. 

How owner may cause interruption. 

Taxes must be paid by adverse claimant. 

Limit of extent of prescriptive right. 
Eminent Domain — Definition. 
The right is always based on public use. 

What constitutes a public use. Decided by statute. 
Authorities differ. 

What one must do who wishes to get right of way by this 
method. 

There must not be two ditches where one will serve all 
parties. 

Statute in Colorado. 

Dilemma and the way out of it. 

Compensation. 

If person condemns right to enlarge another person's 
ditch he must pay. 

Assessment of old owners to pay for extension of ditch. 

Condemnation gives only an easement. 

Ways to acquire right of way over private property. 
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The fourth element named was that the possession 
must be continuous and uninterrupted during the whole 
period of the statute of limitation. We have seen that 
the notice to the owner of the property that a person is 
claiming an adverse right in the property may be direct 
and actual or it may be constructive. The time of ad- 
verse use does not begin to run as against the owner 
until he shall have had such notice, that is to say, if the 
period during which adverse possession must continue to 
base upon it a prescription is five year's, this five years 
is counted as beginning when the owner had notice that 
someone was making an adverse claim. If having used 
the water right or ditch, or right of way for one or more 
years, a year is allowed to elapse in which the property 
is not used by the adverse claimant, this interruption in 
the use will defeat the prescription. It has been said by 
some courts that the word uninterrupted as used here is 
the same in meaning as peaceable. If the. owner asserts 
his title and thus overcomes the presumption that he ac- 
quiesced in the possession of the adverse claimant no pre- 
scription can be claimed. The owner may cause an in- 
terruption of the use in various ways; he may shut the 
gate at the time the adverse user wishes to use the water, 
or he may divert the water from the claimant's ditch 
into his own, but he must do some act to assert his right, 
mere verbal assertion while the adverse claimant con- 
tinues the use will not interrupt the running of the stat- 
ute. An action commenced in court to stop the use by 
the adverse user is such a declaration of title as will stop 
the jrunning of the prescriptive period. 

The taxes, if any, must be paid by the adverse user. 
Of course if the original owner continues to pay all taxes 
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and assessments that are made against the property, this 
is a suflBicient declaration to overcome any presumption 
that he no longer claimed to own the property. 

If, then, at any time you think you have acquired a 
prescriptive right to property previously held by another, 
you will be able to determine pretty closely what you 
will be required to show to establish such a claim. 

One thought remains before leaving this subject: it 
is to be remember that the right acquired by prescription 
cannot be larger than the right enjoyed during the pre- 
scriptive period. If one acquires in this way the right to 
water fifty head of cattle from a certain water supply, 
he cannot afterwards claim the right to water 100 head. 
The title acquired by prescription when once it is per- 
fected, is as complete as though a deed had passed be- 
tween the parties. 

In an early lecture I named among other ways by 
which title might be acquired, the title by condemnation 
under the power of eminent domain. 

By eminent domain, we mean the right which the 
government retains over the estates of individuals to ap- 
propriate them to the public use. It is the superior right 
of property subsisting in the sovereignty, by which pri- 
vate property may, in certain cases, be taken, or its use 
controlled for the public benefit, without regard to the 
consent of the owner, and even against his wishes. 

Keep in mind that the right is based, always, upon 
a public use and grows out of the principle that where 
an individual right stands in the way of the enjoyment 
of a public right, the individual must give way. It does 
not belong to our subject to attempt anything like a full 
discussion of this important right. We are interested 
merely in ascerta;ining when the right may be exercised 
in connection with the use of water for irrigation, by 
whom it may be exercised, and the principle upon which 
it may be claimed by an individual. The right, primar- 
ily, pertains to the states as fully as to the general gov- 
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ernment, indeed it is a right like that of taxation with- 
out which government could scarcely exist. 

What constitutes a public use for which rights of 
way over th© lands of another for ditches and canals 
may be taken under the power of eminent domain, against 
the consent of the owner of the land? The statutes of 
all of the states provide when and for what public use 
the power may be exercised, and it cannot be exercised 
for any use not enumerated in the statute. The law also 
sets forth the method of procedure to be followed when 
it is desired to obtain land under this power. Private 
property cannot be taken for strictly private use, against 
the will of the owner, either by eminent domain or by 
any other method known to the law; this, of course, is 
exclusive of the taking to satisfy a judgment of court. 
Authorities in different states differ to some extent as to 
just what shall be considered such a public use as to 
justify the taking of property, but it may be said that 
the various views may be grouped in three classes : First, 
those which assert that the use -must be for all of the 
public; second, that the use is public when it promoter 
the interests of a certain portion of the community, al- 
though it may not directly benefit the public at large; 
third, that a certain use by a private individual or cor- 
poration for his own or its private enterprise, when it 
indirectly benefits the public at large, may be called a 
public use. Local conditions have had much to do with 
producing this difference of opinion. Those Courts which 
take the first view named above hold that the property 
must be taken by official representatives of the public, 
a person in the position of a public agent, that is, that 
property is being used for a public purpose only when 
the public in its organized capacity, as the state or some 
co-ordinate part of the state as a county or city exercises 
the power for the benefit of the whole community, as 
when the county takes a part of a man's farm for a pub- 
lic road, in which case every member of the public has 
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the right to demand the right to use the property for the 
purpose for which it was taken. This view will be found 
to prevail mostly in the older, Eastern states. If this 
rule was enforced in the Arid West, whoever should con- 
demn a right of way for a ditch through the lands of an- 
other, must stand ready to allow any member of the com- 
munity who could do so, to the extent of the ability to 
serve them, to run water through the ditch. The second 
line of authorities take a wider view of the right, and, 
as noticed, would consider the use a public one if it pro- 
motes the interests of a certain portion of the commun- 
ity, although it might not benefit the whole community. 
But even this is not wide enough to permit of the taking 
of the land of another for a private ditch. Indeed, the 
assertion of the right to take property for private use 
seems to be directly contradictory of the principle which 
I announced that private property cannot be taken for 
private use. The two statements are reconciled by the 
consideration that in a country like the Arid Region of 
the United States, where the development of the country 
depends primarily upon the development and applica- 
tion to beneficial use of all of the water, the whole com- 
munity is interested in every move that is made to fur- 
ther this development, and that, therefore, the taking out 
of a private ditch for the irrigation of private lands has 
an element of public service in it which warrants the ap- 
plication of the principle of eminent domain to such a 
use. One of the earliest cases in which this principle 
was asserted arose in Utah, and the question presented 
was whether the legislature had the right to authorize 
the condemnation of rights of way over private lands 
for ditches for private use, and the Court held that the 
legislature had such a right in view of the peculiar condi- 
tions found in the Arid Region. The statute in Utah 
which was attacked in this suit reads as follows, *'When 
any person, corporation, or association desires to convey 
water for irrigation or for any other beneficial purpose. 
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and there is a canal or ditch already constructed that 
can be enlarged to convey the required quantity of water, 
then such person, corporation, or association, or the 
owner or owners of the land through which a new canal 
or ditch would have to be constructed to convey the 
quantity of water necessary, shall have the right to en- 
large said canal or ditch already constructed, by com- 
pensating the owner of the canal or ditch to be enlarged, 
for the damage, if any, caused by said enlargement; pro- 
vided, that said enlargement shall be done at any time 
from the 1st day of October to the 1st day of March, or 
at any other time that may be agreed upon with the 
owner of said canal or ditch." The Court, in passing 
upon the validity of this statute, said, **In view of the 
physical and climatic conditions in this state (Utah), and 
in the light of the history of. the arid West, which shows 
the marvelous results accomplished by irrigation, to 'hold 
that the use of water for irrigation is not in any sense a 
public use, and thereby place it within the power of a 
few individuals to place insurmountable barriers in the 
way of the future welfare and prosperity of the state, 
would be giving to the term '* public use'* altogetlier too 
strict and narrow interpretation.'' The case was ap- 
pealed to the Supreme Court of the United States, which 
sustained the decision of the State Court. 

Where a party wishes to procure a right of way over 
another person's land, for a ditch, by the power of emi- 
nent domain, he must show that there exists a real neces- 
sity for his so doing; he will not be allowed to exercise 
this right just- because it is somewhat more convenient 
for him to cross the lands of the other party than to stay 
on his own land ; and it is equally true that this question 
of necessity cannot be decided for him by others. No 
more land may be taken than is really necessary for the 
use proposed. In Colorado a statute provides, ''That no 
tract or parcel of improved or occupied land in this state 
shall, without the written consent of the owner thereof, 
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be subjected to the burden of two or more irrigating 
ditches constructed for the purpose of conveying water 
through said property, to lands adjoining or beyond the 
same, when the same object can feasibly and practicably 
be attained by uniting and conveying all the water neces- 
sary to be conveyed through such property in one ditch. 

** Whenever any person or persons find it necessary 
to convey water for the purpose of irrigation, through 
the improved or occupied lands of another,, he, or they, 
shall select for the line of such ditch through such prop- 
erty, the shortest and most direct route practicable, upon 
which said ditch can be constructed with uniform or 
nearly uniform grade, and discharge the water at a point 
where it can be conveyed to and used upon land or lands 
of the person or persons constructing the ditch. 

'*No person or persons having constructed a private 
ditch for the purposes and in the manner hereinbefore 
provided, shall prohibit or prevent any other person or 
persons from enlarging or using any ditch by him or 
them constructed in common with him or them, upon 
payment to him or them of a reasonable proportion of 
the cost of construction of said ditch. " In a case arising 
under this statute, the Court of Colorado said, **that a 
right of way could not be condemned through another's 
ditch, where there are other practicable routes, and es- 
pecially where such a ditch is not of a uniform grade, 
and its enlargement would greatly diminish its useful- 
ness. ' ' 

There has been some question whether a person who 
has acquired a water right will be allowed to condemn a 
right of way for a ditch, the thought being that there 
must be shown to be a necessity for the right of way 
before it can be condemned, and a person owning no 
water right has no necessity for the ditch. 

It will be seen, however, that the strict application 
of this reasoning might prevent the development of the 
country which the right of eminent domain is intended 
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to foster. To secure an appropriation, as we have seen, 
it is necessary, in most of the spates to convey the water 
to the land upon which it is to be used and to actually 
use it. If it were impossible to secure the right of way 
before the water right is secured a dilemma would be 
produced the way out of which would be hard to find. 
But under the rule of appropriation in most of the states 
the procuring of the right of way and the construction 
of the ditch must necessarily precede the final consum- 
mation of the appropriation. In Oregon a statute pro- 
vides that when a corporation shall have acquired the 
right to appropriate water in the manner provided by 
law it may proceed to condemn lands and premises nec- 
essary for right of way for its ditch. The Colorado Court 
has said it is not pertinent to inquire what the one seek- 
ing to condemn lands may be able to accomplish in the 
way of obtaining water which can be utilized through 
his proposed ditch.' The Court of the State of Wash- 
ington says it is not necessary to show that a company 
has acquired the right to take water from a stream, from 
which it proposes to get its supply, as a prerequisite to 
its right to condemn land for a .right of way. This is 
the rule also where one seeks to acquire a right of way 
across government lands, all that is required being that 
the person claiming the right must first secure the right 
to the use of the water. We have seen that a person's 
property can be taken by the exercise of the power of 
eminent domain only by due process of law. The statutes 
of the various states of the West all provide for the ac- 
quisition of rights of way over the lands of others for 
ditches to be used for the purpose of irrigation. The 
statutes also provide for the method of procedure to be 
observed in acquiring the right, in condemnation cases. 
Without entering upon the intricacies of legal practice 
it is sufficient for our purpose to say that due process of 
law means that the proceeding as laid down by the stat- 
ute must be strictly complied with. It is not in the prov- 
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ince of the courts to say that a party shall not carry out 
an enterprise because the court believes it cannot suc- 
ceed. This is a matter that must be left to the judgment 
of the promoters of the enterprise, so says the Court of 
Colorado. 

The constitution of the United States, and the con- 
stitution of each state provides that private property 
shall not be taken without just compensation. It is a 
settled principle of law that wherever a person's property 
is taken from him, by condemnation, whether by the 
government or by someone acting under authority from 
the government, he shall be paid a just compensation for 
the property taken. This just compensation, to be made 
to the owner of the property, is measured by the loss 
occasioned to him by the appropriation. In some states 
the payment is limited to the value of the land actually 
taken; other states allow the addition of damages to the 
balance of a man's land. Some permit the benefits to 
the owner of the land arising from the enterprise for 
which the land is taken to be Agured as an offset against 
the damage done; others adopting the view that a man 
cannot have, benefits thrust upon him without his consent, 
will not permit the balancing of injuries and benefits to 
arrive at the amount to be paid. It is the general rule 
that the assessment of damages at the time of the con- 
demnation of the right of way must be for all future 
damage as well as for that of the present, that is, that 
having been once paid for his land taken the owner can- 
not at a future time demand further payment on the 
ground that there are elements of damage which were 
not considered when the land was condemned. Should 
damage accrue to the remaining portions of one's land 
after the condemning party has constructed his works, 
and such damage be the result of careless construction 
or management of the ditch or other works, compensa- 
tion may be had for such injury. In determining the 
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amount of damage the damage to a man's whole farm 
or other lands is to be considered, not merely the strip 
of land taken for the right of way. 

The proprietor of a ditch constructed for the con- 
ducting of water to be used for any purpose, has a prop- 
erty ownership, both in the ditch and the right of way 
for it, and the using and enlarging of such a ditch with- 
out the owner's consent is as much the taking or damag- 
ing of private property, within the meaning of the con- 
stitution, as would be the appropriating the right of way 
for the ditch in the first instance; and such a taking or 
damage against the will of the owner will not be per- 
mitted for any purpose except for what may be consid- 
ered a public use, by due process of law, and only then 
upon just compensation both to the land owner, through 
whose land the ditch is enlarged, and to the owner of 
the ditch and the easement over which it runs. Where 
the right of way is acquired through the ditch of another, 
and it is necessary that the ditch be enlarged in order 
to carry the additional water, the original owner of the 
ditch cannot be required to perform any work or make 
any expenditure for the purpose of enlarging his ditch so 
that it may be used by another, but the original owner 
and the new comer must join in maintaining the diver- 
sion works at the stream. 

Where an irrigation company uses a ditch already 
in operation, and extends a new ditch beyond the ter- 
minus of the old one, the owners of the old ditch cannot 
be assessed for the maintenance of the new portion. 

When a person by condemnation proceedings, ac- 
quires a right of way over the lands of another, he does 
not get an absolute ownership of the land so taken, he 
gets only an easement, he has the right to use the land 
taken for the purpose for which it is taken for as long 
a period as desired, but should the use be discontinued 
the land reverts to the original owner of the property, 
or to whoever may be holding under him. This has been 
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held to be true in Colorado where the statute says that 
the party securing right of way by condemnation, shall 
be seized in fee. 

I have not given any attention to the questions aris- 
ing out of the attempt to condemn property based upon 
riparian ownership, for the reason that this whole doc- 
trine of riparian ownership seems doomed to final aban- 
donment from the very necessities of the case, and be- 
cause while this course of lectures is intended to be gen- 
eral for the whole irrigated section of the West, the limit 
of time to which I am held forces me to make it some- 
what local in its treatment of the subject. 

Before leaving the subject of acquiring rights of 
way it may be well to recapitulate briefly. You will re- 
member, then, that for the use of lands belonging to the 
general government for any irrigation purpose the Acts 
of Congress, which we have discussed at length, make 
ample provision, and that the method of procedure under 
those Acts is to be found in pamphlets of instructions is- 
sued by the department of the interior. 

Rights of way may be acquired over the lands of pri- 
vate parties by direct dealing between the parties re- 
sulting in a purchase and sale of the premises to be used. 

Another way of acquiring such property is by pre- 
scription which is based upon a presumed original grant 
and to be successfully claimed requires that the claim- 
ant be able to show that for a period now usually deter- 
mined by statute he has occupied the property adversely 
to the owner, openly, notoriously, continuously, without 
interruption, and under a claim of right. 

Again, we may secure a right of way across the lands 
of another, against his will, by proceeding under the 
power of eminent domain to condemn the property de- 
sired to be taken, and the payment of full compensation 
for the damage inflicted by the taking. 
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How water rights may be lost — ^Abandonment. j 

In this matter try to get this thought — ^Abandon- 
ment is always a question of fact and depends 
upon whether a person who has ceased to use 
his water has always had the intention to use 
it again or has actually intended to permanent- * 

ly discontinue the use. Each case as it arises 
will have to be decided upon the evidence in i 

the particular case. 

Use by one co-tenant saves the right of the other from 
abandonment. 

This discussion applies to ditches, rights of way 
and other easements the same as to water 
rights. 

When leasing is an abandonment. Wasted water is aban- 
doned. 

Remember that the intent of the owner governs in these 
cases. Effect of abandonment. 

Loss by forfeiture. Difference from abandonment. 

Abandonment is voluntary; forfeiture is a penalty. 

*, 

The polution of waters. 

Statutes of Colorado on this subject. 

Subterranean waters classified. 

When such waters are subject to laws of appropriation. 
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Having considered the various ways in which water 
rights and rights of way may be acquired, if remains for 
us to give our attention to the question of how they may 
be lost. 

In this connection, I shall devote a short discussion 
to the subject of abandonment. 

We are not to expect that a clear statement can be 
given of just when a person may be said to have aban- 
doned his rights to water or to rights of way, all that 
can be done is to give the position taken by the Courts 
of the different Western states on the question and leave 
you to gather from general statements what your rights 
would be, and what your position if you should be called 
upon to defend a right which it was claimed you have 
abandoned, or what you would be called upon to prove 
should you seek to show that another person has aban- 
doned his rights. 

There can arise no question of a person *s abandon- 
ing a property to which he holds complete tille in fee 
simple, as is the case with a farm. The fact that such a 
question may arise concerning water rights and ease- 
ments, shows that they are not .considered as of so high 
an estate as are lands. While a water right is called real 
property, it is still a possessory right and depends upon 
the continuous use of the water, and a failure to comply 
with this condition subjects the right to loss by abandon- 
ment or forfeiture. Riparian right grows out of the 
theory that the water is a part of the land contiguous to 
which it flows, and such right cannot be lost by abandon- 
ment, but the right to the water under appropriation de- 
pends upon continuous application of the water to some 
beneficial use, and any failure on the part of the appro- 
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priator to so use it for an unreasonable time, is taken 
as a declaration that he no longer intends to so use it. 
To abandon, as the term is used in connection with irri- 
gation, means to desert or forsake a property. It is the 
relinquishment of a right by the owner, or by any other 
person, with j;he intention to forsake or desert the right. 
** Abandonment, as applied to the doctrine of appropria- 
tion of water to a beneficial use, may be defined to be an 
intentional relinquishment of a right. *' You will notice 
that the intent of the owner is a necessary element, there- 
fore, there can be no abandonment without some action 
of the will and an intent to abandon. The intent need 
not in all cases to be expressed by words or declarations 
of the owner, it may be gathered from his conduct. It 
will be apparent that the question is always one to be 
determined by a court or a jury from all of the facts in 
the case. Courts are always slow to take from a person 
valuable interests in which he has a vested interest with- 
out a very clear showing of the evidence to prove that 
justice demands such action. The Colorado Court h^s 
said, **An abandonment is a matter of intention; it is 
peculiarly within the province of the Court to determine 
from all the facts and circumstances of each particular 
case whether abandonment has or has not taken place." 
So long as the appropriator intends to retain his rights, 
and manifests that intention by the use of the water, or 
by his preparation to use it, his rights will remain unim- 
paired. But he will not be permitted to retain a right 
which he neither uses nor intends to use. 

The Court of the State of Washington puts the mat- 
ter in this way, ** Abandonment, like appropriation, is a 
question of intent, and to be determined with reference 
to the conduct of the parties. The intent to abandon 
and an actual relinquishment must concur, for courts 
will 'not lightly decree an abandonment of a property 
so valuable as that of water in an irrigated region." 

An inchoate right is a right that has not taken tangi- 
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ble, bodily shape ; it is an incomplete right. An inchoate 
right to water, a right that has been properly instituted 
but not finally consummated, may be abandoned before 
its final consummation and before a perfect title has 
vested in the party instituting it. But the Colorado 
Court holds that as the right has never come into being 
in such a case there can be no abandonment, since there 
is as yet nothing to abandon. An abandonment may be 
express or implied. It is said to be express when the 
owner expresses an intent to desert or forsake the right, 
coupled with acts deserting and forsaking the same. Such 
cases proceeding as they do with the full consent of the 
owner are not apt to lead to litigation to bring them 
into court, and such cases are more apt to arise from the 
abandonment of water rights used for mining purposes 
than from the abandonment of irrigation rights. It hap- 
pens, however, at times that the conduct of a party to- 
wards a right such as we are considering is such that the 
reasonable implication is that he no longer intends to use 
the right, even though he has made no direct statement 
that he no longer intends to use it. Efven in the face of 
declarations of the party that he still owns the right and 
has not abandoned it, without any act of possession or 
user of the right on his part, the Court will declare the 
right to be abandoned, if the facts and circumstances in 
the case show that there has been an actual abandonment. 
The whole theory of the continuation of the right ac- 
quired by appropriation is that it must be in the con- 
tinual possession and use of the claimant ; and if it is not 
so possessed and used, it may be treated as abandoned, 
and others may successfully lay claim to the right. Where 
there is a failure to use the right for an unreasonable 
time, it creates a presumption of an intention to abandon 
it ; but this presumption is not conclusive, it may be over- 
comie by evidence showing the contrary. Where the 
abandonment is express, there is no lapse of time between 
the expression of the intent to abandon and the taking 
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of effect of that expression ; the abandonment is complete 
as soon as the party declares his intention to no longer 
claim the right. But in case of the implied abandonment 
time is an important element, it being generally held that 
before an intent to abandon will be presumed from non- 
user or other acts of the owner at least as much time 
must pass during which the conduct is continued as 
would be necessary to acquire title by prescription. We 
have seen that an appropriator is given a reasonable time 
to develop his land and to create a necessity for the 
whole of his appropriation, even though several years 
may elapse before he puts his land all under cultivation ; 
all that is required being diligence on his part in the 
prosecution of his work. In such a case the non-user of 
a greater or less portion of the appropriation for several 
years will not be taken as implying the intention to 
abandon any part of the right. The failure to use the 
water or the easement for some considerable time will 
not be taken as indicating an intention to abandon unless 
other acts of the party serve to show such intention. It 
is for the Court to say, in view of all the facts surround- 
ing the case, whether the appropriator 's conduct may be 
taken as implying an intention to abandon his right. You 
will catch the main point in all of this — it is to deter- 
mine what was the intent of the owner of the right. As 
the Colorado Court has repeatedly said, ** non-user of an 
appropriation of water is not of itself sufficient to estab- 
lish abandonment, the intention to abandon must also 
be present.^' This same Court has said in another case, 
**Even where the rights of the parties have been settled 
by judicial decree, if they are not used for an unreason- 
able time, they will be treated as abandoned.'' 

Water rights, ditches, canals, and other works may 
be owned by several persons jointly as tenants in com- 
mon, and when this is the case, the fact that one of the 
tenants in common does not use his full share of the 
water, does not imply an abandonment of his right or 
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of any portion of his right. The use of one co-tenant's 
right by his co-tenants serves to preserve the common 
right of all. The principles which I have endeavored to 
express and illustrate controlling the question of aban- 
donment of water rights apply with full force when the 
question is of the abandonment of ditches, rights of way, 
and other easements. Such abandonment may be ex- 
pressed or implied as in the case of a water right, but 
always it is the intent of the owner which will control 
if that intent can be ascertained. 

We saw that an attempt to lease a water right with- 
out leasing at the same time land upon which it was to 
be used was not permissible, it follows, therefore, that 
such a leasing would be an abandonment of the water 
right. The Oregon Courf held in a case where the own- 
ers of a mining ditch took water from the ditch for irri- 
gation, that by leasing their right for a term of 99 years 
they had abandoned their irrigation rights in the ditch. 

As a valid appropriation can be made of only so 
much water as is put to a. beneficial use, where an ap- 
propriator continually allows a certain portion of his 
water to go to waste he is held to have abandoned the 
part of his appropriation so wasted, and others may ap- 
propriate it. When discussing the subject of adverse 
use we saw how a person may lose his right by acquies- 
cence in such use; he in fact abandons the right to an- 
other. The right to divert and use water is real property, 
but the water, after it has been diverted from the nat- 
ural stream is personal property. We must distinguish, 
in thinking of these matters, between the abandonment 
of a water right, and the abandonment of the water it- 
self. One may cease to withdraw the water from the 
stream, in which case he abandons his water right; or 
after withdrawing it he may allow it to escape from him 
without any intention on his part to recapture and use 
it, in which case he abandons the water. A party in de- 
veloping a mine may tap an underground stream and 
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produce a certain flow of water, if he allows this water 
to flow away without intention of using it, he abandons 
the water but not a water right. There is another case : 
After having used his water for irrigation the appropri- 
ator may allow it to run back into the stream with no 
intention at the time to reclaim it; this is an abandon- 
ment of the water which may be appropriated by others 
after its return to the stream. The Colorado Court has 
said, ** After waste waters reach the stream, unless there 
is an intention of the owner to reclaim them, they be- 
come a part of its volume, and inure to the benefit of its 
users, to be enjoyed in accordance with their numerical 
priorities. ' ' You will remember, of course, that this does 
not affect the right of a person to turn his water into a 
stream for the purpose of using the channel of the stream 
as a part of his system, intending to take the water out 
again at a point lower down. The distinction lies in the 
intent at the time the water is allowed to flow into the 
stream. If at that time he intends to recapture it, there 
is no abandonment; if he has not such intention at the 
time, it is abandoned. It will not do to form a resolution 
to reclaim it after having allowed it to enter the stream, 
this resolution must be formed and as it were constitute 
a part of the act of turning the water into the stream. 

In the question of abandonment, you will remember, 
the intent of the owner governs. In Oregon the Court 
said, **only when the preponderance of the evidence in 
the case shows that there was actually such a desertion 
of the right, or such neglect and failure to use the right 
for an unreasonable time as to warrant the presumption, 
from all the evidence in the case, that the party charged 
intended to abandon the right, will the Court find an 
abandonment.'' In Colorado, **A single act may be of 
such character and done in such manner, and under such 
circumstances, that an intention to abandon may be in- 
ferred from it/' In Idaho, *' Abandonment is a question 
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of intention, and forfeitures are not favored, and must 
be clearly established. '^ 

The effect of the abandonment of a water right, or 
the water, or the ditch or other works, or the easement 
of right of way depends a good deal upon the nature of 
the right that is abandoned, but in general we may say 
that the effect of abandonment is that the party loses, ab- 
solutely, all title he had to the right. A person cannot 
abandon a right in favor of some one else, that is, he can- 
not succeed in placing another person in his position of 
ownership by his abandonment. 

Water rights, rights of way and other properties of 
the nature of those we have been considering may be 
lost by forfeiture. This is not to be confounded with 
abandonment, though the terms are sometimes used inter- 
changeably. An abandonment results as the voluntary 
act of the party, while a forfeiture is the involuntary* or 
forced loss of the right, caused by the failure of the ap- 
propriator or owner to do some act required by law. For- 
feiture is in the nature of a punishment attached by law 
to some illegal act or negligence in the owner of prop- 
erty, whereby he loses all his interests therein. While, 
as we have seen, the intent of the party counts for so 
much in determining the question of abandonment, it is 
not necessarily an element in the question of forfeiture. 
Repeating somewhat, we may say that as applied to 
water rights and easements for irrigation forfeiture is a 
penalty fixed by law for the failure to do, or the unnec- 
essary delay in doing, certain acts tending toward the 
consummation of a right within a specified time ; or, after 
the right has consummated, the failure to use the same 
for the period specified by law. So important is it con- 
sidered in the arid states that all of the water available 
be put to some beneficial use that in nearly all of the 
states statutes have been enacted providing for the for- 
feiture of water rights for the failure to use them for a 
beneficial purpose. Under these statut^g a person may 
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forfeit his right if he fails to commence the construction 
of his works, or to prosecute the work with reasonable 
diligence, or to finally complete his works, or to apply 
all of the water claimed to some beneficial use, within 
the time specified in the statute. And, as we ha\e seen, 
the failure, after having secured the water right, to use 
all of the water originally appropriated works a forfeit- 
ure of the portion not used. Wyoming as early as 1888 
passed a law declaring that the failure to use water for a 
period of two years should be deemed an abandonment. 
In 1905 the period was extended to five years. 

In Idaho the period is five years; in New Mexico 
four years ; in the two Dakotas three years ; in Oklahoma 
two years; in Utah the question of forfeiture is blended 
with that of abandonment and while the statute fixes 
seven years as the time necessary to effect a forfeiture it 
adds, **but the question of abandonment shall be a ques- 
tion of fact, and shall be determined as are other ques- 
tions of fact.'* A more recent statute, however, provides 
that all the necessary works must be constructed within 
the period of time to be fixed by the State Engineer, who 
may extend the time to the maximum period of five 
years, should the facts warrant it. But the construction 
of the works must be diligently prosecuted to comple- 
tion, and if one-fifth of the work is not completed within 
one-half of the period allowed, or the whole construction 
not completed within five years from the date of the ap- 
proval of the application, the right to the use of the 
water shall be forfeited. In California, after providing 
how an appropriation shall be made, the statute reads 
as follows, '* Forfeiture. A failure to comply with such 
rules deprives the claimants of the right to the use of 
the water as against a subsequent claimant who complies 
therewith.'' This applies only to the acquiring of the 
water right. As to the use after the right is acquired 
the statute says, *'The appropriation must be for some 
useful or beneficial purpose, and when the appropriator 
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or his successor in interest ceases to use it for such a 
purpose the right ceases.'' 

In Colorado the Courts hold that where there is a 
failure on the part of the appropriator to apply the 
water within a reasonable time to a beneficial use, there 
is in effect a forfeiture of the inchoate right. Colorado 
has no statute fixing a definite time for the declaring of 
a forfeiture for non-use. 

THE POLUTION OF WATERS. This has been de- 
fined as the use of a stream in any manner that material- 
ly fouls the water, or the deposit therein of any filth or 
debris that so far affects the water as to impair its value 
for ordinary purposes, or anything which renders the 
water offensive to taste or smell, or which is calculated 
to excite disgust in those using it for ordinary purposes. 
In most of the states the matter of polution of water is 
reached by statute. The statute of Colorado on this sub- 
ject reads, **No sawdust, tailings or other deleterious 
substance shall be allowed to run or pass into or pollute 
any public waters containing fish, or deposited or left 
where it may be carried by natural causes into such 
waters, in such quantities as to destroy or be detrimental 
to the fish or spawn therein." Another section reads, **If 
any person or persons shall hereafter throw or discharge 
into any stream of running water, or into any ditch or 
flume in this state, any obnoxious substance, such as re- 
fuse matter from slaughter house or privy, or slops from 
eating houses or saloons, or any other fleshy or vegetable 
matter which is subject to decay in the water, such per- 
son shall be fined, etc.'' What will constitute a pollu- 
tion of water to the detriment of the user thereof will 
depend largely upon the use he wishes to make of it. A 
certain amount of matter which would render water un- 
fit for drinking and other domestic purposes would not 
be injurious for use for power purposes, and might be 
an advantage to it for application to the soil. A party 
who finds a stream in a certain condition of purity when 
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he makes his appropriation of water has the right to in- 
sist that later comers refrain from polluting the stream 
to his injury. 

Of the water which falls upon the surface of the 
earth it was shown in our classification of waters in an 
early lecture a very considerable portion sinks into the 
ground and comes to the surface, if at all, at great dis- 
tances from the point upon which it fell. AH such water 
is included under the general term of subterranean wa- 
ters, sometimes spoken of as underground water. It is 
not necessary here to go into the part of the discussion 
which pertains to geology, hydrology or. engineering. 
Recognizing that there are such waters our task will be 
limited to the consideration of the phases of the law 
which have to do with their appropriation and use. 

Repeating a portion of the outline of the classifica- 
tion of underground waters previously given we have 
Subterranean waters: 
1: — in channels, 

known and defined, 
independent, 
dependent. 

unknown and undefined. 
2 : — Artesian. 
3 : — Percolating 
diffused, 

tributary to surface streams, 
tributary to underground bodies, 
seepage. 
The most important of these classes of underground 
waters is that including the underground water courses 
and streams. 

It is a well established fact that water sinking 
Ihrough the crevices of the rocks finds its way into large 
fissures and flows for many miles in well defined chan- 
nels and in large bodies far below the surface of the 
earth beyond the sight of man. These hidden rivers 
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often come to the surface far from the place where the 
waters composing them sank into the ground, and often 
find their way into large bodies of surface water or the 
sea without coming to the surface. When near enough 
to the surface to be reached by a reasonable amount of 
drilling they form an important source of supply for irri- 
gation. When the course of such underground streams 
can be determined they become subject to the same laws 
of appropriation as surface streams, priority of right in 
their waters being recognized and protected as in visible 
streams. 
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Percolating waters and underground waters in channels. 

Dependent underground streams. Right to tap this wa- 
ter same as applies to surface tributaries. 

Artesian waters. Colorado definition of such waters. 

Limit of right of surface owner to water lying below. 

Three restrictions on use of artesian waters- -cased, 
capped, and drill-hole stopped. 

Rights of parties are correlated. Law of priority not 
apply. 

Percolating waters — defined. 

How divided. Diffused percolating waters. 

Law of reasonable use. Tributaries to underground res- 
ervoirs. 

Distinguished from artesian waters. 

Judge Shaw's explanation of source of these waters. 

Seepage water distinguished from percolating water. 

Law of Colorado as to waste, spring, and seepage water. 

Use of water on meadow land. 
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Distinguished from those bodies of underground 
water which move in defined channels are the waters 
which pass through the earth by percolation, saturating 
greater or less bodies of the lower strata of the soil, form- 
ing what is sometimes called sheet water, but moving so 
slowly or in undefined courses so that a boring tapping 
them at one place furnishes no index of the direction or 
the velocity of their movement. Carefully conducted ex- 
periment and observation often results in the determin- 
ing of these last factors and changing a body of water 
from the class of undefined to that of defined water 
courses. 

Otir outline shows that in the classification those 
underground waters which move in known channels are 
subdivided into known independent subterranean water 
courses and known dependent subterranean water 
courses. The first of these includes those water courses 
which, independent of the influence of any surface 
streams, flow below the surface in well defined and rea- 
sonably well ascertained channels. There are many such 
streams in our Western states, some of which appear at 
intervals upon the surface and after flowing for a time 
sink again below it. As to the right to appropriate the 
waters of such streams the Court of Utah has said, * * That 
known underground streams of water flowing in well- 
defined channels are subject to appropriation, and that 
the rights acquired in them by appropriation cannot be 
diverted by the wrongful act of another, is so well set- 
tled that we deem it unnecessary to enter upon a discus- 
sion of the question.'' In Colorado it is said in one case, 
''Underground currents of water which flow in well- 
defined and known channels, the course of which can be 
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distinctly traced, are governed by the same rules of law 
as streams flowing upon the surface.'' The Colorado 
Court has also said that the channels and existence of 
such streams, though not visible, are defined and known 
within the meaning of the law when their courses and 
flow may be determined by reasonable inference. 

In those states where riparian rights are recognized 
such rights attach to these underground streams which 
flow in defined channels the same as to surface streams. 

The second division of this class consists of defined 
and known subterranean streams which are called de- 
pendent. They depend upon surface streams for their 
supply of water, and are the underflow or sub-surface 
flow of these surface streams. 

Those of you who have had experience in the West 
are familiar with the fact that many of our streams dur- 
ing the dryer portions of the year become dry upon the 
surface of the ground and that beneath this dry surface 
there continues to flow during the whole year a well 
marked undercurrent; the river flows upside down, the 
sandy bottom being above the water. It is this class of 
streams which belong to the division we are now notic- 
ing. It is also true that where a stream flows visibly 
throughout the year, if it is flowing at some distance 
above bedrock there is a body of soil reaching down to 
this rock which must be kept constantly saturated while 
the river continues to flow. This saturated body of earth 
following the course of the stream and reaching to 
greater or less distances beyond the limits of its hanks 
is an underground stream of the dependent class. Any 
attempt to draw upon this underground portion of the 
water as by sinking wells near the stream, or by running 
tunnels below the level of the visible river bottom would 
diminish the amount flowing visibly in the river as cer- 
tainly as would the tapping of an upper tributary of the 
river, hence the same rule applies to the appropriation of 
this underground water as applies to the appropriation 
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of the waters of the tributaries of streams, all prior ap- 
propriations on the main stream must be protected before 
any of the underflow can be appropriated. The Court 
in Montana, speaking of this question, said, **It must not 
be forgotten that the sub-surface supply of a stream, 
whether it comes from tributary swamps or runs in the 
sand and gravel constituting the bed of the stream, is as 
much a part of the stream as is the surface flow and is 
governed by the same rules. ' ' Artesian waters are those 
which sinking below the surface of the earth flow under 
impervious strata to lower levels, and are reached by 
means of deep drilling. The water from an artesian well 
may or may not come to the surface of the ground at the 
point of drilling, depending upon the amount of head in 
the confined water. The statute of Colorado defines an 
artesian well as any artificial well the waters of which, 
if properly cased, will flow continuously over the natural 
surface of the ground adjacent to such well at any season 
of the year. Experience has shown that the bodies of 
water from which the supply for such wells is drawn is 
not inexhaustible, and that while the first wells drilled 
over an artesian basin may give a strong flow, the boring 
of more and more wells finally produces a reduced flow 
in all the wells in the particular section. This fact has 
led to legislation looking to the conservation of the water 
arising from this source. When the development of water 
for irrigation and other useful purposes was started in 
the West, the theory upon which men acted was that il 
a person owns a piece of land. Tie owns whatever comes 
within its bounding lines if such lines extended to the 
center of the earth, and that, therefore, when a well had 
been drilled producing a flow of water the person upon 
whose land the drilling was done could not be controlled 
in the use Or the waste of the whole amount furnished 
by the well. It was soon recognized, however, that a per- 
son who taps the underground supply cannot limit his 
taking to the portion lying within his boundaries but 
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must naturally draw from the whole body of under- 
ground water, as much from that portion under his neigh- 
bor's land as under his own. The importance of making 
the most of all water available in this arid country, from 
whatever source it might come, led the Courts to an- 
nounce the rule that should govern in all such matters — 
That a man shall so use what belongs to him as not to 
work an inury to others. 

Laws have been enacted in nearly all of the Western 
states restricting the use of artesian waters in three par- 
ticulars: First, it is required that every such well shall 
be properly cased, that is, so cased as to prevent the 
water which may arise into the well from leaking out 
into the earth before it reaches the surface. Above the 
impervious stratum which retains the water at the depth 
at which it is found by the drill are usually strata of 
loose rock, beds of gravel or other porous material into 
which the water would readily flow as soon as it reached 
their level, if the casing of the well was not made tight 
enough to prevent leakage. 

A second requirement is that an artesian well when 
not in use shall be securely closed to prevent the flow 
and waste of the water at such times as it is not needed 
for beneficial use. 

The third requirement is that every abandoned drill 
hole shall be filled with impervious material to prevent 
the rise of the water into the porous strata above and its 
loss through such strata. The artesian basins are be- 
lieved to contain at the time of the drilling of the first 
well which draws upon their supply of water, the ac- 
cumulations of many years of drainage from higher levels. 
Taking this to be true it is evident that if they are emptied 
of this accumulation many years may have to elapse be- 
fore they can be able to supply the original flow. To al- 
low the supply, therefore, to be wantonly scattered with- 
out deriving from it its full benefit would be to prepare 
for coming generations, in many localities, a condition 
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of aridity. It is a question in which the public at large 
has so great an interest that the legislature, as guardians 
of the public good, are fully justified in seeking to con- 
trol it. Whatever right any one person may have to tap 
the artesian supply he has in common with all who are 
in position to draw from the same supply, and he is 
bound to use from that supply with full consideration 
for the rights of all. 

The rule, then, in regard to artesian waters is that 
the rights of the various parties who may draw from the 
common supply are correlated, and that each must use 
his portion in such a way as not to work unnecessary in- 
jury to the others. It is evident from the nature of the 
subject that the law of priority which applies to appro- 
priations from surface streams should not apply to these 
underground bodies of water. Where an artesian basin 
underlies a body of government land, so long as it is not 
penetrated by a drilling, and no water comes to the 
surface no question of appropriating it can arise. It 
must first be raised to the surface and form a stream, the 
same as though it flowed from a. natural spring before a 
valid appropriation can be made. But when such a stream 
is produced it is subject to appropriation. 

We saw, when considering the various ways by 
which title may be acquired to water flowing on the sur- 
face, that the water being property may be made the sub- 
ject of purchase and sale, also, that title might be pro- 
cured by prescription, by the exercise of the right of 
eminent domain, or by estoppel, and that title might be 
lost by abandonment, by forfeiture, or by sale. We need 
not go into the subject as applied to artesian waters 
further than to say that all that is here said about sur- 
face waters applies with equal force to artesian waters. 

The Classification of underground waters which I 
have adopted gives as a third general division the percola- 
ing waters of the soil. Our discussion to this point has 
confined itself to those waters which are found flowing 
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in more or less well defined channels, either upon the sur- 
face or at some depth below the surface. Percolating 
waters have been defined as being those waters .which 
slowly percolate or infiltrate their way through the sand, 
gravel, rock, or soil, which do not then form a part of any 
body of water or the flow of any water course, but which 
may eventually, find their way by force of gravity to some 
body of water. We are not to confuse with what are 
strictly meant by percolating waters those waters which 
form the underflow of surface streams, of which I have 
already spoken. 

These percolating waters are divided into diffused 
percolations; percolating waters tributary to surface wa- 
ter courses or other bodies of surface water ; percolating 
waters tributary to underground reservoirs or other bod- 
ies of underground waters ; seepage. 

The greatest part of this class of waters is included 
in the division of diffused percolating water. It does 
not belong by direct communication to any recognizable 
stream ; it is the mass of soil water which is slowly mak- 
ing its way, under the influence of gravity, to lower lev- 
els. It cannot be the subject of appropriation so as to es- 
tablish any prior right to it, but each person has the right 
to make a reasonable use of whatever is found within 
his own soil. The rule of reasonable use is that one man 
must use the waters percolating through his own lands in 
a manner reasonable to the needs and necessities of his 
own tract of land, and also having due regard to the co- 
equal rights of his neighbors whose lands overlie the same 
strata. 

A portion of the water which serves to saturate more 
or less completely the soil of the country at large is grad- 
ually working its way towards and finally into the sur- 
face streams ; these are classed as percolating waters tribu- 
tary to surface waters. A person beneath whose land 
such water is moving may bring it to the surface by what- 
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ever means he sees fit to adopt, and may use as much as 
he needs for his own purposes, but he cannot sell it or 
carry it to great distances from the place where it was 
captured, his rights are correlative with those of others 
having land over the same moving body of water and he 
must keep in view the rights of these others while he uses 
his own right. 

The third class of percolating waters are those tribu- 
tary to underground reservoirs or catchment basinst These 
accumulate in much the same manner as artesian waters, 
excepting that the latter are held beneath the impervious 
strata at considerable depths, while the former flow down 
the slopes of the hills and accumulate near the surface of 
the earth against some natural bar or other impediment 
and form bodies of highly saturated gravel, amounting in 
reality to underground reservoirs or catchment basins. 
In a case coming before the Court in California, Mr. Jus- 
tice Shaw made some remarks which will help you to grasp 
what is meant by this division of percolating waters; 
**The geological history and formation of the country isi 
peculiar. Deep borings have shown that almost all of the 
valleys and other places where water is found abundant- 
ly in percolation were formerly deep canyons or basins, 
at the bottom of which anciently there were surface 
streams or lakes. Gravel, boulders, and, occasionally 
pieces of driftwood have been found near the coast far 
below tide level, showing that these sunken streams were 
once high enough to discharge water by gravity into the 
sea. These valleys and basins are bordered by high moun- 
tains, upon which there falls the more abundant rain. The 
deep canyons or basins in course of ages have become 
filled with the washings from the mountains, largely com- 
posed of sand and gravel, and into this porous material 
the water now running down from the mountains rapidly 
sinks, and slowly moves through the lands by the process 
usually termed * percolation' forming what are practical- 
ly underground reservoirs. ' ' 
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The Court of Colorado speaking of percolating waters, 
said, **The law regulating the ownership of percolating 
waters in the arid States is now of great — as time passes 
it will be of still greater — importance, and until a proper 
case is presented calling for it we decline to announce 
the rule applicable to our local conditions." As the proper 
case does not seem to have presented itself, we do not 
know what will be the rule in this State. 

Under the theory of correlative rights, which has been 
adopted in California and some of the other Western 
States, the rule as to ownership of water in artesian or 
catchment basins is well stated in a case in California, 
* ' The general rule as now established by decisions of this 
Court, undoubtedly is that where two or more persons 
own different tracts of land, underlaid by porous mate- 
rial extending to and communicating with them all, which 
is saturated with water moving with more or less free- 
dom therein, each has a common and correlative right 
to the use of this water upon his land to the full extent 
of his needs, if the common supply is sufficient, and to 
the extent of a reasonable share thereof if the supply is 
so scant that the use by one will affect the supply of the 
others.'' You will notice upon examination of the rule 
as here given that there are certain limitations: First, 
there must be an ownership of the land under which the 
water lies. Second, if there is not enough of the water 
to supply all of the wants of the land owners, each land 
owner is limited to a reasonable or correlative share, as 
against the rights of other land owners. Third, each 
land owner has the right to the use of the water **upon 
his land'' as his needs may require. 

Seepage water is the water which after lands have 
been irrigated for some years appears below the irrigated 
land in low places. It might be said to be artificially 
produced since it results from the previous use of water 
from natural sources. We have already learned that a 
person has the right to appropriate seepage water flow- 
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ing from the lands of another, but that he cannot get a 
vested right to require that the seepage or waste from 
the land above him be continued to satisfy such appropri- 
ation. 

This completes the review of the different sources 
of water for irrigation which the plan of these lectures 
will permit. 

With regard to the appropriation of spring waters 
the statute of Colorado reads as follows : 

' ' That all ditches now constructed or hereafter to be 
constructed for the purpose of utilizing the waste, seepage 
or spring waters of the state shall be governed by the 
same laws relating to priority of right as those ditches 
constructed for the purpose of utilizing the waters of 
running streams; provided, that the person upon whose 
lands the seepage or spring waters first arise, shall have 
the prior right to such waters if capable of being used 
upon his lands.'' 

Another section of the law provides, * * That hereafter 
when any person or persons, or corporation shall be en- 
gaged in mining or milling, and in the prosecution of such 
business shall hoist or raise water from mines or natural 
channels, and the same shall flow away from the premises 
of such persons or corporations to any natural channel 
or gulch, the same shall be considered beyond the control 
of the party so hoisting or raising the same and may be 
taken and used by other parties the same as that of natural 
water courses.'' 

**A11 persons who shall have enjoyed the use of the 
water in any natural stream for the irrigation of any 
fneadow land, by the natural overflow or operation of 
the water of such stream, shall in case the diminishing of 
the water supplied by such stream, from any cause, pre- 
vent such irrigation therefrom in as ample a manner as 
formerly, have right to construct a ditch for the irrigation 
of such meadow, and to take water from such stream 
therefor, and his or their right to water through such 
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ditch shall have the same priority as though such ditch 
had been constructed at the time he, she, or they, first 
occupied and used such land as meadow ground/' 

With regard to springs, it may be said that if a per- 
son allows water arising on his land to flow off from it, 
he loses control of the water and it may be appropriated 
by others below. 
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LECTURE 19 

The subject which now invites our attention is one 
which during the last ten or fifteen years has been growing 
in importance and promises to furnish the ground for 
important court action for years to come. I refer to the 
subject of the control of water by international agree- 
ment, adjudication* of rights interstate, and the control 
by the State and by municipalities. 

Several questions have already arisen between our 
country and the Republic of Mexico concerning the use 
of the waters of the Rio Grande River, and cases are 
coming into the CJourts with increasing frequency requir- 
ing the settlement of claims in different states upon the 
same stream which rising in one State flows into another 
before reaching the sea. CJonflicts are arising between 
the United States and the several States in their sovereign 
capacity as to the ownership of waters wholly within a 
single state. As these questions will doubtless occupy 
som^ considerable portion of the attention of the public 
in the future, it is only proper that as you leave this in- 
stitution with a preparation which presumably fits you 
for a larger participation in the political affairs of your 
country you have an intelligent understanding of these 
important subjects. 

A stream which forms the boundary between two po- 
litical divisions of our country, and streams which arising 
in one political division flow out across or into another 
political division are called interstate streams. 

On the 2nd of February, 1848, the United States en- 
tered into a treaty with the Republic of M.exico, known 
as the Treaty of the Guadalupe Hidalgo. At that time 
the Gila River and the Rio Bravo del Norte (now known 
as the Colorado River) formed a part of the boundary 
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between the two republics. In the treaty above referred 
to it is provided, **that the navigation of the two rivers 
named, where they form the boundary between the two 
countries, shall be free and common to the vessels and 
citizens of both countries, and neither shall, without the 
consent of the other, construct any work that may impede 
or interrupt, in whole or in pfi^rt, the exercise of this 
right. 

Subsequent to the date of this treaty, that is to say 
on the 30th of June, 1843, the two countries entered into 
another treaty whereby the United States purchased a 
strip of territory from Mexico; this treaty being known 
as the Gadsden Treaty. The Gadsden Treaty changed the 
boundary line between the two countries leaving the Colo- 
rado River wholly within the United States. The provi- 
sions of the former treaty as to the Gila River were re- 
peated. In September, 1886, a convention called the 
Boundary Convention was held by delegates from each of 
the countries, which agreed upon the Rio Grande and 
Colorado Rivers, at certain parts of their course as the 
national boundary. 

Still later an international boundary commission was 
created by the joint action of the two powers with juris- 
diction to hear and determine questions arising between 
the two nations over boundary, and use of boundary 
streams. 

Within a short time after the arrival of the Spaniards 
in Mexico the waters of the Rio Grande river commenced 
to be used by them for irrigation. This use had continued 
for nearly three hundred years, the river being during 
all the time wholly within Mexican territory. In very 
recent years citizens of the United States have been con- 
structing wing dams and other structures in the Rio 
Grande river whereby much of its water was being di- 
verted, to the injury of the far older rights of the Mexi- 
cans. It became necessary, if international complications 
were to be avoided, to make some arrangement, by treaty, 
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whereby an equitable division of the waters of the river 
should be arrived at. The building of a great dam across 
the river at Engle, New Mexico, produced a condition 
which made action urgently necessary and led to negotia- 
tions which culminated in a new treaty between the two 
countries, which established what is now accepted as the 
fundamental law governing the division of the waters of 
the river between the two countries. 

This treaty is dated May 21st, 1906, and I shall quote 
rather largely from its provisions. 

** ARTICLE 1. After the completion of the proposed 
storage dam near Engle, New Mexico, and the distribut- 
ing system auxiliary thereto, and as soon as water shall 
be available in said system for the purpose the United 
States shall deliver to Mexico a total of 60,000 acre feet 
of water annually, in the bed of the Rio Grande at the 
point where the headworks of the Acequia Madre, known 
as the Old Mexican Canal, now exists above the city of 
Juarez, Mexico. 

''ARTICLE 2. The delivery of the said amount of 
water shall be assured by the United States, and shall be 
distributed through the year in the same proportions as 
the water supply proposed to be furnished from the said 
irrigation system to lands in the United States in the vi- 
cinity of El Paso, Texas, according to the following 
schedule, as nearly as possible : 

January acre feet 

February 1,090 

March . . -. 5,460 

April 12,000 

May 12,000 

June 12,000 

July 8,180 

August 4,370 

September 3,270 

October 1,090 
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November 540 '' ' '' 

f December '' '' 

**In case, however, of extraordinary drought or seri- 
ous accident to the irrigation system in the United States, 
the amount delivered to the Mexican canal shall be di- 
minished in the same proportion as the water del ivere^d 
to lands under said irrigation system in the United States. 

** ARTICLE 3. The said delivery shall be made with^ 
out cost to Mexico, and the United States agrees to pay 
the whole cost of storing the said quantity of water to 
be delivered to Mexico, of conveying the same to the in- 
ternational line, of measuring the said water, and of de- 
livering it in the river bed above the head of the Mexican 
Canal. 

'* ARTICLE 4. The delivery of water as herein pro- 
vided is not to be construed as a recognition by the United 
States of any claim on the part of Mexico to the said 
waters ; and it is agreed that in consideration of such de- 
livery of water Mexico waives any and all claims to the 
waters of the Rio Grande for any purpose whatever be- 
tween the head of the present Mexican Canal and Port 
Quitman, Texas, and also declares fully settled and dis- 
posed of, and hereby waives all claims heretofore asserted 
or existing, or that may hereafter arise, or be asserted, 
against the United States on account of any damages al- 
leged to have been sustained by the owners of land in 
Mexico by reasons of the diversions by citizens of the 
United States of waters of the Rio Grande." 

It will be seen that the eeffct of this treaty is to 
oblige the United States to complete the Engle dam 
project and to deliver each year 60,000 acre feet to Mex- 
ico, this being approximately the amount of water that 
has been used for very many years in the Old Mexican 
Canal. The government contemplates watering 180,000 
acres of land from this project, in the United States. 

This is the only complication that has arisen between 
our government and another, and the amicable manner 
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in which it was settled marks a progress in international 
relations. 

The question of interstate control, while it has not 
threatened to bring about a resort to arms between the 
states, has produced a certain amount of ill feeling and a 
sentiment that the states nearest the mountains are try- 
ing to deprive other states of a fair participation in the 
gifts of nature. 

The states lying nearer to the mountains, where the 
aridity of the climate is more marked have adopted the 
doctrine which I have described as the Arid Eegion Doc- 
trine of Appropriation, while those further out have ad- 
hered wholly or in part to the Riparian doctrine. The 
states having the former doctrine have claimed the right 
to appropriate all of the water in a stream which rises 
within their borders, before it reaches the line of another 
state ; states maintaining the Riparian doctrine claim that 
they have a right to have the waters of the stream run 
down to them, and to insist that the river shall be al- 
lowed to flow as it has been wont to flow. 

Vhere is no question of the right of a state to adopt 
any system which it seems fit to adopt with relation to 
the control of waters within its borders, but it cannot 
force its doctrine upon another state ; each state has rights 
which the other is bound to respect with relation to the 
common stream and as the question is one between differ- 
ent states or between the citizens of different states the 
matter comes regularly before the Courts of the United 
States for settlement. 

We have seen that in the use of an underground sup- 
ply of water, as well as in the use from surface streams, 
no individual has the right to use the water, even that 
lying below his own soil, without regard to the rights of 
his neighbors ; the Courts of the United States seem dis- 
posed to hold to the same rule as between states and to 
say to a state you must use the water of streams flowing 
from one state into another with due regard to the rights 
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and necessities of your neighbor state, and to make an 
equitable division of the waters of the stream. 

An equitable division of the water does not necessar- 
ily mean an equal division; it means a division with a 
view to the different needs of the parties. One state may 
have an almost negligible amount of rainfall and thus 
need much water for irrigation, while the other, lying 
further from the mountains, has a more abundant supply 
of preciciptation and can get along with much less use 
from the stream. 

The most interesting case which has come before the 
Courts and reached determination is one which arose be- 
tween the State of Kansas and the State of Colorado over 
the use of the waters of the Arkansas river. This river 
rises in the mountains of Colorado and after flowing 
across the entire breadth of the eastern plains of the state, 
passes into the State of Kansas. For many years the 
people of Colorado have been developing irrigation enter- 
prises which depended for their success upon the use of 
the waters of this river. The suit was commenced by the 
State of Kansas against the State of Colorado and a large 
number of private corporatoins, to prevent such a use of 
the waters of the Arkansas river in Colorado as would 
cause such a depletion of the flow of the river through 
Kansas that it would be an injury to the interests of 
Kansas and her people. Without entering upon a discus- 
sion of the legal intricacies of the case we may state some 
of the conclusions reached by the United States Court. 

The Court held that while it is true that Congress 
cannot decide what rule a state shall adopt concerning the 
control of waters within her borders, and while it is true 
that one state cannot force its policy upon another state, 
it does not follow that there is no authority anywhere to 
adjust the relative rights of different states, and held that 
authority resides in the Supreme Court of the United 
States. Referring to other cases that have arisen between 
states over the pollution of the waters of a river in one 
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state to the injury of people in a lower state on the stream, 
and others, the Court said that ** through these successive 
disputes and decisions this court is practically building 
up what may not improperly be called interstate common 
law/' 

The two states involved in the case which we are con- 
sidering having, as I have said, adopted different policies 
concerning water, one the doctrine of appropriation, the 
other the riparian doctrine, each, of course, tried its case 
in theory on its own doctrine. The Court was placed in a 
position where it must decide between or formulate a 
rule for adjustment between them. As the Court said, 
* * The Court must so adjust the dispute upon the basis of 
equality of rights as to secure, as far as possible, to Colo- 
rado, the benefits of irrigation, without depriving Kansas 
of the like beneficial effect of a flowing stream." The 
Court found that by the diversion of the water in Colo- 
rado there had been a perceptible injury to the portions 
of the Arkansas Valley in the State of Kansas; and, on 
the other hand, the result of the appropriation had been 
the reclamation of large areas in Colorado, and the trans- 
forming of thousands of acres of arid lands into fertile 
fields, and, ' ' When we compare the amount of this detri- 
ment with the great benefit which has obviously resulted 
to the counties in Colorado, it would seem that the equality 
of right between the states forbids any interference with 
the present withdrawal of water in Colorado for the pur- 
pose of irrigation.'* 

The tendency of the Courts seems to be to reach the 
rule that in the adjustment of rights between claimants 
in different states on the same stream no notice shall be 
taken of state lines but, the river being taken as a whole 
without regard to such lines, the law of priority must pre- 
vail ; that he who is first in time is first in right whether 
he is taking water from the river in the upper or in the 
lower state. 

The Court in Idaho says, '*The relative rights, there- 
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fore, of appropriators of waters of an interstate stream, 
are the same, whether the appropriations are all in the 
same state or some in one state and the balance in another 
state.'' The United States District CJourt has said in an- 
other case, *'The right to divert running waters for the 
irrigation of lands in an arid country is not controlled 
or affected by political divisions. It is the same in all 
states through which the stream may pass. ' ' 

We can see that if the Court of the United States 
adopts the rule of equitable division of the waters of an 
interstate stream, it will make no difference whether both 
states interested in a controversy have adopted the same 
policy regarding its control of water or not; one may 
adopt while the other ignores the riparian doctrine with- 
out affecting the application of the rule of equitable divi- 
sion of the water. 

Cases have arisen in which water has been appropri- 
ated in one state to be used in another state, from an in- 
terstate stream. This usually occurs from the fact that 
in order to secure a sufficient fall it is necessary to go 
up the stream to divert the water and this may take the 
appropriator across the state line. A case of this kind 
arose when a citizen of New Mexico came across the line 
into Colorado and diverted water from a stream which 
flows from Colorado into New Mexico. His ditch ran for 
six miles in this state and then crossed the line. He came 
into Court to secure a decree for his appropriation, but 
the Court did not believe it had the right to enter a de- 
cree for water to be used outside of the state. His right 
to take the water was not questioned, but the right to 
grant the decree was doubted. 

While this course of lectures is in preparation (win- 
ter of 1914-15) a case has been decided by the District 
Court of the United States involving the right to use 
waters from the Republican river by an appropriator in 
Nebraska, the said river having its source in the eastern 
part of Colorado and flowing into Nebraska. The ditch in 
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this case is taken out from the river in Colorado and 
crossing the state line is used in Nebraska. The Court 
followed earlier decisions in deciding that the rule should 
be that priority in time gives the better right, regardless 
of state lines. 

There is another class of cases arising from a different 
state of facts. Where a stream lies wholly within one 
state, may a person go into that state and appropriate 
water from such a stream to be used in an adjoining state ? 
In those states which have adopted a policy of control 
claiming all the waters of the state as the property of the 
state or of its people there can be no doubt that an attempt 
to carry it outside the state may be prevented. 

Our discussion to this point has had to do with the 
development of the arid region of our country through 
private enterprise alone. For many years, however, the 
general government has manifested an interest in the de- 
velopment of the government lands lying within this re- 
gion, especially with regard to such enterprises as have 
in view the construction of works on so large a scale as 
to practically put them beyond the reach of private cap- 
ital. These projects have for their objects the utilization 
of the waters in the larger streams and the bringing of 
water to lands which lie at considerable distance from 
the water supply. 

The various plans adopted by the government are the 
taking of lands under the Desert Land Act, the encour- 
agement of states to take up the matter under the Carey 
Act, and the National Reclamation Act, which is entirely 
a government proposition. 

The object of this course of lectures is to deal with 
the law as it pertains to water, but so intimately is the 
subject of acquiring title to land interwoven with the ac- 
quiring of title to water, under the National Reclamation 
Act, that I am obliged to give a good deal of attention 
to both subjects in discussing this Act. 

The first Act of Congress dealing with the disposal 
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of public lands along with water for their irrigation was 
passed in June, 1902. Prior to this date the government 
had made no move in the matter of developing the water 
of the Arid West for the purpose of irrigation. This Act 
authorizes the Secretary of the Interior, at the time of 
beginning surveys for any contemplated project, to with- 
draw from entry, excepting under the homestead laws, 
any public lands believed to be susceptible of irrigation 
from the project. It provides that all lands included in 
the area withdrawn that are entered under the home- 
stead laws shall be subject to all the prjDvisions, limita- 
tions, charges, terms, and conditions of the Act. The com- 
mutation privilege which had been enjoyed under the 
homestead law was withdrawn from homesteads taken 
under the Reclamation Act. Upon the completion of any 
project the Secretary of the Interior is required to give 
notice of the lands which may be irrigated under the 
project, and the limit of the size of tract which may be 
included in an entry, the charges which shall be made 
per acre in said entries, and upon private lands which can 
be irrigated from the project, and the number of annual 
installments, not to exceed ten, in which such charges 
shall be paid, and the time when such charges shall com- 
mence. The entryman upon the lands to be irrigated 
from such project must, in addition to complying with the 
previous requirements of the homestead law, reclaim at 
least one-half of the total irrigable area of his land, and 
pay to the government the charges apportioned against 
his land, after all of which he will be entitled to a patent 
for his tract. There must be actual and bona fide resi- 
dence upon the land. The annual payments are to be 
made to the receiver of the local land office, and a failure 
to make any two payments when due renders the entry 
subject to cancellation, with the forfeiture of all the 
rights under the Act, as well as of all moneys already 
paid. 

This states briefly the principal provisions of the Act 
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with all of its cold-blooded provisions for getting all that 
a settler has and then turning him out with the informa- 
tion that he will not be allowed to try it again upon any 
other government project. 

It has been found from experience that some of the 
above requirements were too onerous and Congress in the 
winter of 1914-15 passed an amendment whereby the de- 
mands upon the settler are made more possible of per- 
formance. 
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In March, 1875, congrecs passed an Act known a.s the 
Desert Land Act to encourage settlers to go upon the arid 
and semi-arid lands of the public domain arid to endeavor 
to bring at least a portion of the land filed upon under ir- 
rigation, and on March 3rd, 1877, an additional act was 
passed to supplement the original Act of 1875. In 1894 
the Carey Act was passed, by which it was proposed to 
donated to the States in which such lands were located, 
lands not to exceed 1,000,000 acres in each State, as far as 
the State would cause the same to be reclaimed. In 1901, 
President Roosevelt, in his first message to Congress, 
urged the adoption of some policy by the general Govern- 
ment for the reclamation of arid lands on an extensive 
scale. In this message the President said, '*In the arid 
region it is water, not land, which measures production. 
The Western half of the United States would sustain a 
population greater than that of our whole country today 
if the waters that now run to waste were saved and used 
for irrigation. The forest and water problems are per- 
haps the most vital problems of the United States.'* 

The National Reclamation Act is, to some extent, a 
rival of the Carey Act. The development of the projects 
undertaken by the general Government have moved slowly 
while under the Carey Act lands have been set aside for 
the State in a number of instances, the works have, in 
many cases, been prosecuted with diligence to completion, 
and the water brought to the land as required by law, and 
settlers are now enjoying the benefit of the law. Progress 
has been rapid, thrifty communities have started and 
towns and cities are springing up where but a few years 
ago was nothing but cactus and sage brush. 

In 1909, there were under actual irrigation from wa- 
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ter furnished by National Reclamation projects 395,646 
acres. The acreage capable of irrigation under such 
projects was at that time 786,190 acres. The acreage in- 
cluded in enterprises completed or under construction in 
1910 were 1,973,016 acres. 

The National Reclamation Act, as originally passed, 
limits the amount of land that may be taken by any one 
person to 160 acres; it requires five years' residence, real, 
not pretended, and a full compliance with all of the re- 
quirements of the homestead law, and then before he can 
get patent the settler must pay all of the water charges 
assessed against his land, so that in addition to the five 
years' waiting for title required by the homestead law, 
there is an additional five years necessary to complete the 
ten annual payments. Whereas the homestead law re- 
quired that the settler show upon application for patent 
that he had put one-eighth of his land under cultivation, 
the Reclamation Act requires a showing that one-half of 
the land has been cultivated. The provisions that the 
failure to pay any two of the annual water assessments 
shall work a forfeiture of all that has been paid and the 
cancellation of the filing is harsh ; it is a well known fact 
that the homesteader in that portion of the country where 
a sufficient amount of rainfall may be counted upon to 
mature crops has been obliged to struggle along for a 
number of years before he succeeded in more than making 
a scanty living for his family. Rich men, or men with a 
fair start in the world, are not the class who have settled 
upon the homesteads of the country. The homesteader 
has usually been a man who had energy, pluck and health 
as his principal assets. If he was able to secure a team, 
some of the most essential implements of farming and 
money enough to build a shack to protect his family from 
the weather he was as well fixed as the average settler. 
His first efforts, under conditions entirely new to him, 
were usually failures and many a man has eked out a bare 
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existence by working at odd times for someone who was 
employing labor. 

To have required such men to make an annual pay- 
ment of even a few cents per acre for the first few years 
would have meant absolute prohibition to their enjoyment 
of the munificence of the Government. To require just 
such men, under no better conditions for getting a start, 
to begin by paying from four to five dollars per acre per 
year is prohibitive to those who act with foresight, and 
ruinous for those who do not. 

The purpose for which the reclamation of the lands of 
the arid region was taken up by Congress is one of the 
greatest that has occupied the attention of the Govern- 
ment ; it is to be regretted that the details of the system 
could not have been worked out by men with greater 
knowledge of the conditions to be met, and a clearer ap- 
preciation of the limitations of human ability. 

Dr. Blwood Mead, who has perhaps given more atten- 
tion to problems of this nature than any other man in our 
country, writing upon this subject said, **I do not think 
either the settlers or the Government are doing as* well as 
they should under a number of the National projects. The 
reasons for this seem to be the poverty of the settlers and 
the severe conditions of payment exacted by the Govern- 
ment. When these projects were inaugurateti settlers 
with little or no capital were allowed to file on the land, 
and in some instances encouraged to do so before there 
was water for irrigation or any means for productive em- 
ployment. Before the settler was in a position to grow 
crops all of his money had been dissipated in living ex- 
penses and erecting a habitation, and now, when there is 
water to use and an obligation to pay for it, the settler 
lacks seed, teams, tools, and money to live on, all of which 
are essential to grow a crop or utilize the land and water. 

* * This distressing situation is made worse by the Gov- 
ernment requiring these settlers to repay the cost of the 
works in ten years. In some cases this payment reaches five 
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dollars per acre, or $400 for an eighty-acre farm. There 
are few cases where the first crop is a success. It is rare 
that it repays the cosi: of cultivation; hence the settler, if 
he pays the Government charge, must pay it from money 
he hrought with him. Those who did not have consider- 
able money to start with are not paying. Worse than this, 
they are living under hard conditions, and are not devel- 
oping the land in a way to pay in the future. 

**The remedy or remedies would seem to be: Extend 
the terms of payment. Make the period thirty years, 
charging nothing but interest for the first Ave years. 
Failure to charge interest on deferred payments is a 
fundamental mistake in the Act. It is an incentive to men 
to defer piayments. It was one of the causes Tor making 
the time of repayment so short. Better results will come 
to both settlers and the Grovernment by giving ample time 
and charging a low rate of interest on deferred pay- 
ments. ' ' 

One of the provisions of the Reclamation Act has for 
its object to assure the control of the waters in a State in 
the State Government; it reads as follows, ''Nothing in 
this Act shall be construed as affecting or intending to af- 
fect or to any way interfere with the laws of any State or 
Territory relating to the control, appropriation, use or 
distribution of water used in irrigation, or any vested 
right accrued thereunder, and the Secretary of the Inte- 
rior, in carrying out the provisions of this Act, shall pro- 
ceed in conformity with such laws, and nothing herein 
shall in any way affect any right of any State, or of the 
Federal Government, or of any land owner, approprlator, 
or user of water, in, to, or from any interstate stream or 
the waters thereof. ' ' 

It follows from this section that if the U. S. Govern- 
ment desires to use water from the streams or other 
natural water supply in a State for its reclamation 
projects, it must comply with the laws of the States rela- 
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tive to the appropriation of water exactly as is required 
from an individual appropriator. 

My purpose does not require that I give the full text 
of the Reclamation Act ; it will be sufficient to call your 
attention to some of its most important provisions. 

As to the source from which the Grovernment pro- 
posed to secure the funds with which to carry on the 
work, the first section reads, in part, **that all moneys 
received from the sale of the public lands in Arizona, 
California, Colorado, Idaho, Kansas, Montana, Nebraska, 
Nevada, New Mexico, North Dakota, Oklahoma, Cregon, 
South Dakota, Utah, Washington and Wyoming, begin- 
ning with the fiscal year June 30th, 1901, including the 
surplus of fees and commissions in excess of allowance to 
registers and receivers, and excepting the five per centum 
of the proceeds of the sale of public lands In the above 
States set aside for educational and other purposes, shall 
be and the same are hereby, reserved, set aside, and ap- 
propriated as a special fund in the treasury, to be known 
as the * reclamation fund' *' 

Prom time to time since the passage of the original 
Act in 1902 Congress has passed amendatory Acts to reg- 
ulate particular features of the system as necessity ap- 
peared to require. 

The original Act placed the minimum farm unit 
under any of the projects at forty acres ; an Act of 1906 
gives the Secretary of the Interior authority to fix a 
smaller unit where he believes circumstances will make it 
possible for one to support his family on less than forty 
acres. 

An Act of June, 1910, provides that entrymen for 
homesteads within reclamation projects may assign their 
entries upon satisfactory proof of residence, improvement, 
and cultivation for five years as though the entry had 
been made under the original Homestead Act, but all as- 
signments made under this Act are to be subject to limi- 
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tations, charges, terms and conditions of the Reclamation 
Act. 

The Interior department had not been long engaged 
in the work of preliminary survey and other preliminary 
services before it was discovered that the fund provided 
by the Act to which I have called your attention would 
fall short of the amount needed to carry out the plans of 
Congress. As a consequence, Congress, in June of 1910, 
passed an Act authorizing advances to the "reclamation 
fund," and for the issue and disposal of certificates of in- 
debtedness in reimbursement therefor. 

This Act provided for the appropriation of $20,000,- 
000 from other funds of the United States, to be applied 
to the completion of such works as had already been com- 
menced. 

It is also provided by this Act *'That no entry shall 
be hereafter made and no entryman shall be permitted to 
go upon lands reserved for irrigation purposes until the 
Secretary of the Interior sheall have established the unit 
of acreage and fixed the water charges and the date when 
the water can be applied and made public announcement 
of the same. This Act in terms repeals the Act of 1902 
which appropriated, as we have seen, the receipts from 
the sale of public lands in certain States and Territories. 

An important provision of this Act of 1910 is that 
which authorizes the Secretary of the Interior to grant 
to homesteaders leave of absence when water is not avail- 
able for the irrigation of their lands, until such time as 
the water is turned into the main canals from which 
their land is to be irrigated. 

An Act of 1911 authorizes the Secretary of the Inte- 
rior to contract for the impounding, storage and carriage 
of water whenever the capacity of the works of any 
project is in excess of the needs of the land under and to 
be irrigated from the project, with irrigation systems 
operating under the Carey Act. 

Nearly all of the States and Territories affected by 
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the Reclamation Act have passed laws granting rights of 
way over state lands, and providing that in the sale of 
state lands that lie within the area of any Reclamation 
project parcels shall be sold in conformity with the classi- 
fication of farm units by the U. S. 

The secretary of the Interior is authorized to with- 
draw from settlement two classes of land ; first, the land 
needed for the construction of the works connected with 
any project ; second, any land believed to be susceptible of 
irrigation under the project. It being impossible to de- 
termine how much land can be irrigated from a project 
before careful and extensive surveys are made, and it be- 
ing also impossible to know just how much water will be 
developed it has been customary to withdraw a larger 
body of land than can be eventually irrigated under the 
project. Provision is made in the various Acts for the 
returning of such lands to entry outside of the project. 
If a person has filed upon land under the home- 
stead laws, before a reclamation project is planned and 
it is found that the Government in planning a project will 
need to use the land included in the homestead, if the en- 
tryman has not offered his final proof, the Gfovemment 
may cancel the entry, and appropriate the lands embraced 
in the entry, after paying the value of the improvements 
and the enhanced yalue of the land. 

I have said that if the government wishes to use 
water from the streams controlled by any State it must 
proceed to appropriate as an individual would be re- 
quired to do. If, however, the government owns bodies 
of Public Lands within a State and the water on such 
land, and no vested rights have accrued to the use of the 
water, it may make such use of the water as it sees fit, 
and may T\ithdraA\ it from appropriation. The Supreme 
Court of the United States has said, **The power of the 
Government to reserve the waters and exempt them from 
appropriation under the State law is not denied, and could 
not be.'* 
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It is provided in the Reclambation Act that the title 
and management and operation of the reservoirs necessary 
for their protection shall remain in the government. 

If for any reason the entry of a person on land under 
a reclamation project is cancelled, he forfeits all payments 
he has made and if another person subsequent to such 
cancellation enters upon the same tract he is given no 
credit for the payments previously made by the other en- 
tryman, but must commence all over again. However, a 
person who has entered lands under the Act, and against 
whose entry there is no pending charge of non-compliance 
with the law or regulations, or whose entry is not subject 
to cancellation under the Act, may relinquish his entry 
and assign to a prospective entryman any credit he may 
have for payments already made on account of said en- 
try, and the party taking such assignment may receive 
full credits for all payments so assigned to him. 

No water will be furnished for irrigation in any year 
so long as there are unpaid arrears of payment of charges 
for operation and maintenance. 

Section 8 of the Reclamation Act declares that the 
right to use of water acquired under the Act shall be ap- 
purtenant to the land irrigated and that beneficial use 
shall be the basis, the measure, and the limit of the right. 
We have seen in an earlier part of these lectures that the 
attempt to make the water right inseparably appurtenant 
to the land for which it was originally appropriated has 
been denied recognition by the State Courts of all of the 
Western States. It remains to be seen what will be the 
effect of the effort of the U. S. to secure the same result 
by Congressional legislation. 

In order that the Grovernment in dealing with the 
settlers on a reclamation project may avoid the difficulty 
of dealing with many, it might be with hundreds of indi- 
viduals each with his private grievance, or difficulty to 
adjust, great encouragement has been given to the forma- 
tion of Water Users' Associations. 
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Ok 

The Reclamations Act provides that when the pay- 
ments required by the Act are made for the major portion 
of the lands irrigated under any projects, **then the man- 
agement and operation of such irrigation works shall pass 
to the owners of the lands irrigated thereby, to be main- 
tained at their expense under such forms of organization 
and under such rules and regulations as may be acceptable 
to the Secretary of the Interior.'' 

The -object of the waters users' associations is to take 
over the management of the project when the time arrives 
when under the provisions of the Act it can be turned 
over to them. It is felt to be desirable to have some re- 
sponsible organization, acceptable to the Secretary of the 
Interior to receive the management, and, to facilitate the 
doing of business with the many land holders, to have a 
smaller number who could speak for all. The settlers 
under the Salt River Valley project were the first to form 
such an organization, and the principles embodied in their 
organization have formed the basis of similar organiza- 
tions in other sections of the country. The essential 
features of these articles of incorporation are that they 
provide means for putting into effect the provisions of the 
Reclamation Act in regard to the ownership of the re- 
claimed areas in small tracts and for guaranteeing repay- 
ment to the United States of the cost of the Reclamation of 
the land by the Government. The property of the water 
users is in effect mortgaged to the Government to secure 
the repayment of the estimated cost of construction of the 
worWs. The articles of incorporation represent a series 
of adjustments and compromises and serve to harmonize 
many complications of water right claimjg and of land 
ownership. The by-laws of the organization must pre- 
scribe the internal administration and the relation of the 
stockholders to each other and to the Government in the 
matter of water rights and other features required by the 
Secretary. Without taking the space to recite the articles 
of incorporation we may state briefly the heads; these 
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are: the name of the incorporation; names of the incor- 
porators ; place of business ; purposes of the organization ; 
capital stock and how divided into shares; term of cor- 
porate life; size of board of directors; exempting indi- 
vidual property of members from debts of the corporation ; 
limitation of corporate indebtedness ; list of stockholders 
and amount of stock held by each. 

There are some provisions in the by-laws which are 
of interest to us. It i« provided that any water heretofore 
appropriated by the -stockholder, or his predecessors in 
interest, shall become appurtenant to the land and be and 
remain incident to the ownership of the shares owned by 
him in the organization appurtenant to the said land 

and all rights, whatever their source or 

whatever their manner of acquisition, to the use of water 
for the irrigation of said lands, shall hereafter be insepar- 
ably appurtenant thereto. No abandonment of the land 
or water rights shall be for the benefit of any person des- 
ignated by the party, directly or indirectly, or to his use. 
Provided, however, if for any reason it should at any time 
become impracticable to beneficially use water for the 
irrigation of the lands to which the right to the use of the 
water is appurtenant, the right may be severed from the 
said land and simultaneously transferred and attached to 
other lands to which shares of stock in the organization 
are or shall thereby be made appurtenant, if a request for 
leave of transfer, showing the necessity therefor, shall 
have first been allowed by a two-thirds vote of the board 
of directors at a regular meeting and approved by the 
Secretary of the Interior. 

A transfer of the land operates to transfer the 
water used with the land whether the water is named in 
the deed of transfer or not. The purchaser of land under 
the project grants to the U. S. right of way over the land 
for construction and operation of ditches, tunnels, canals 
and other water conduits, telephone and electric transmis- 
sion lines, drains, dikes and other works for irrigation, 
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drainage or reclamation ; and in paying for the water for 
his tract of land no allowance is made for the land taken 
for such rights of way ; he must pay for water f oi every 
acre included within the government subdivision of the 
land he takes. 

Mr. Kinney, in commenting on the Reclamation Act, 
says: **The whole scheme seems to be drawn upon the 
plan of a shrewd Eastern money loaner, who takes extra- 
ordinary precaution to secure the payment of the money 
advanced upon security of doubtful value." 

By an Act approved August 9th, 1912, it is provided 
that when an entryman has complied with the provisions 
of the law ap to residence, reclamation and cultivation, he 
may submit proofs of such facts, when, if found satisfac- 
tory, patent will be issued to him, reserving to the United 
States a first lien upon the land and the water rights used 
in connection therewith until aU payments due or to be- 
come due to the United States are made. 

If payments are not made the United States may 
foreclose the lien and take the property, but the settler 
or any person in interest under him may redeem from 
such foreclosure at any time within one year thereafter. 

A settler is given the right to mortgage his holdings 
and in case he fails to keep up his payments the mortgagee 
may make such payments to protect his interest. 

The following sections taken from the Regulations is- 
sued by the Department of the Interior are of interest : 

**92. If any entry subject to the reclamation law is 
canceled or relinquished, the payment of water-right 
charges already made and not assigned in writing to a 
prospective or succeeding entryman under the provisions 
of paragraph 94 hereof are forfeited. All water-right 
charges which remain unpaid are canceled by the relin- 
quishment or cancellation of the entry, except as provided 
by the specific provisions of public notices applicable to 
particular projects. 
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**93. Any person who applies to enter the same land 
at the time of relinquishment and at the same time files 
an assignment in writing of the charges theretofore paid 
will be allowed credit therefor. If the application to en- 
ter is made at a later date or is not accompainied by a 
written assignment of credits the applicant must pay the 
water-right charges as if the land had never been previ- 
ously entered. 

'*94. A person who has entered lands under the 
reclamation law, and against whose entry there is no pend- 
ing charge of non-compliance with the law or regulations, 
or whose entry is not subject to cancellation under this 
act, may relinquish his entry to the United States and 
assign to a prospective or succeeding entryman any credit 
he may have for payments already made under this Act on 
account of said entry, and the party taking such assign- 
ment may, upon making proper entry of the land at the 
time of the filing of the relinquishment, if subject to en- 
try, receive full credit for all payments thus assigned to 
him, but must otherwise comply in every respect with the 
homejstead law and the reclamation law.'* 

In August, 1914, Congress passed an act which in- 
creases the time of payment for land and water rights 
under the Reclamation Act, and gives to the Secretary of 
the Interior the option to recover payments in arrears by 
suit instead of requiring him to cancel the entry. I give 
below some of the section of this Act which bear directly 
upon our subject: 

**An Act extending the period of payment under 
reclamation projects, and for other purposes: 

**Be it enacted , That any person whose 

lands hereafter become subject to the terms and conditions 
of the Act approved June 17th, 1902, entitled 'An Act 
appropriating the receipts from the sale and disposal of 
public lands in certain States and Territories to the con- 
struction of irrigation works for the reclamation of arid 
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lands, etc' and Acts amendatory thereto, hereafter to be 
referred to as the reclamation law, and any person who 
hereafter makes entry thereunder shall at the time of 
making water-right application of entry, as the case may 
be, pay into the reclamation fund five per centum of the 
construction charge fixed for his land as an initial install- 
ment, and shall pay the balance of said charge in fifteen 
annual installments, the first five of which shall each be 
five per centum of the construction charge and tne re- 
mainder shall each be seven per centum until the whole 
amount shall have been paid. The first of the annual in- 
stallments shall become due and payable on December first 
of the fifth calendar year after the initial installment: 
Proyided, That any water-right applicant or entryman 
may, if he so elects, pay the whole or any part of the con- 
struction charges owing by him within any shorter period : 
Provided further, That entry may be made whenever water 
is available, as announced by the Secretary of the Inte- 
rior, and the initial payment be made when the charge per 
acre is established. 

Act shall apply to existing projects. 

**SEC. 2. That any p.erson whose land or entry has 
heretofore become subject to the terms and conditions of 
the reclamation law shall pay the construction charge, or 
the portion of the construction charge remaining unpaid, 
in twenty annual installments, the first of which shall be- 
come due and payable on December first of the year, in 
which the public notice affecting his land is issued under 
this Act, and subsequent installments on December first 
of each year thereafter. The first four of such installments 
shall each be two per centum, the next two installments 
shall each be four per centum, and the next fourteen each 
six per centum of the total construction charge, or the 
portion of the construction charge unpaid at the beginning 
of such installments. 
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Penalties 

**SEC. 3. That if any water-right applicant or en- 
tryman shall fail to pay any installment of his construc- 
tion charges when due, there shall be added to the amount 
unpaid a penalty of one per centum thereof, and there 
shall be added a like penalty of one per centum of the 
amount unpaid on the first day of each month thereafter 
so long as such default shall continue. If any such ap- 
plicant or entryman shall be one year in default in the 
payment of any installment of the construction charges 
and penalties, or any part thereof, his water-right appli- 
cation, and if he be a homestead entryman his nomestead 
entry also, shall be subject to cancellation, and all pay- 
ments made by him forfeited to the reclamation fund, but 
no homestead entry shall be subject to contest because of 
such default : Provided, That if the Secretary of the In- 
terior shall so elect, he may cause suit or action to be 
brought for the recovery of the amount in default and 
penalties. But if suit or action be brought, the right to 
declare a cancellation and forfeiture shall be suspended 
pending sjich action or suit. 

Increaae oi Cliarges 

**SEC 4. That no increase in the construction 
charge shall hereafter be made, after the same have been 
fixed by public notice, except by agreement between the 
Secretary of the Interior and a majority of the water- 
right applicants and entrymen to be affected by such in- 
crease, whereupon all water-right applicants and entry- 
men in the area proposed to be affected by the increased 
charge shall become subject thereto. Such increased 
charge shall be added to the construction charge and pay- 
ment thereof distributed over the remaining unpaid in- 
stallments of construction charges: Provided, That the 
Secretary of the Interior, in his discretion, may agree that 
such increased construction charge shall be paid In addi- 
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tional annual installments, each of which shall be at least 
equal to the amount of the largest installment as fixed for 
the project by the public notice theretofore issued. And 
such additional installments of the increased construction 
charge, as so agreed upon, shall become due and payable 
on December first of each year when the final installment 
of the constuction charge under public notice is due and 
payable: Provided further, that all such increased con- 
struction charges shall be subject to the same conditions, 
penalties and suit or action as provided in section three of 
thisAcf 



OUTLINE OF LECTURE 21 

Desert Land Act, 1877. Extent of claim — 640 acres, price, 
requirements. Amended in 1891 to require resi- 
dence and filing, amount reduced to 320 acres. 

Amount to be expended specified. 

Act of 1906 extends time if delayed by Reclamation serv- 
ice. 

1908, chance to try again ; classes of land subject to entry. 
Must acquire water right. 

Carey Act, 1894, reason for it, a compromise. 

Provisions. Amended to make State an agent of Gen. 
Gk)v. 

Relations with construction company. 
Conditions for settler. 

Principal provisions of the Act. 

Manner of dealing with the State by the Government. 
Amendment of 1896 provides for lien and final patent. 

No responsibility to rest with the United States. 

Difference between the original Act and the amend- 
ment. 

Land reserved one year to prevent interference by 
settlers. 

Act of 1911; Reclamation Service may deal with Carey 
Act settlers. 

Procedure to be followed by the State. Board to be ap- 
pointed. 

What has been done in Colorado. What required of 
parties desiring to take advantage of the Act. 
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Who may act. Application to the U. S. by the State. 

What to be done by department of interior. Contract 
with whom. What contract is to contain. 

When State to enter into contract. Bond. Time of com- 
pletion. 

Notice that lands are open to settlers. 

What to be done by parties wishing to settle. 

Pi-ice and use of the money. Notice when ready to furn- 
ish water. Water Co. have first lien on issue of 
patent. 

The water right is appurtenant to the land. Foreclosure. 

Redemption. 

Reclamation Act and Carey Act compared. 
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About the first move made by the United States Gov- 
ernment to reclaim the arid lands of the West was the 
Desert Land Act, passed in 1877 to induce individuals to 
go upon the lands designated as desert and to develop 
water for their irrigation. The Original Act provided 
that upon the payment of 25 cents pei* acre any person of 
the required age and being a citizen of the U. S. might 
file a declaration in the land office, of his intent to re- 
claim a tract of desert land not over 640 acres in extent 
by conducting water upon it within three years after the 
date of filing his said declaration. After the lapse of 
the three years he might make proof of having reclaimed 
the land, and pay a further amount of one dollar per acre 
and receive patent. The lands which might be taken 
under the Desert Act, while not in fact desert, were lands 
which would not, without irrigation, produce some agri- 
cultural crop. 

In 1891 the Act was amended to require that the per- 
son making the declaration should be a resident citizen 
of the State or Territory in which the land was located. 
It was also made necessary for the applicant to file a 
map showing the source of the water which he proposed 
to bring to the land, and the character of the works he in- 
tended to construct for the purpose. Another important 
change was made by this amendment to the law. Under 
the original Act there was no specification of the amount 
that should be expended upon the land, but the amend- 
ment provides that at least one dollar per acre for each 
of the three years given to apply the water should be 
expended in that connection. The time for completing the 
reclamation was extended to four years and the amount 
of land that migrht be taken was reduced to 320 acres. 
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It having been discovered that in the prosecution of the 
work under the Reclamation Act entrymen under the 
Desert Land Act were being delayed in the development 
of their private water enterprises, Congress, in 1906, pass- 
ed an Act providing that the time that an entryman was 
so delayed should not be counted in computing the four 
years given to complete his individual project. In 1908 
another Act was passed, providing that any person who 
had previously entered upon public land under the Desert 
Act and had failed to prosecute his work to patent might 
enter upon another tract and try it again, the only restric- 
tion being that if he had sold his first claim for a valuable 
consideration he was barred from making the second en- 
try. 

The following classes of lands are not subject to en- 
try as desert land: 

First, lands bordering upon streams, lakes, or other 
natural bodies of water, or through which or upon 
which there is any river, stream, arroyo, lake, pond, 
body of water, or living spring, until the clearest 
proof of their desert character is furnished. 
Second, lands which produce native grasses in suf- 
ficient quantity, if unfed by grazing animals, to 
make an ordinary crop of hay, in usual seasons. 
Third, lands which will produce an agricultural crop 
of any kind, in amount to make the cultivation 
reasonably remunerative. 
Fourth, lands containing sufficient moisture to pro- 
duce a natural growth of trees. 
Before the entryman could secure patent to his land 
he must acquire a water right sufficient to water his land. 
This he may do by direct appropriation from the natural 
stream, or he might purchase the right from another per- 
son. He might take stock in a corporation organized to 
appropriate water and sell to others. He might sink an 
artesian well; any legal method by which water could 
be put on the land would suffice. Of course, in acquiring 
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his water right he must proceed in compliance with the 
laws of the State in which he is working. 

In August, 1894, Congress passed the Act which 
from the name of its author, Senator Carey of Wyoming, 
is called the Carey Act. 

For some years the Western States had been de- 
manding that the United States turn over to the respec- 
tive States the public lands lying within their borders, in 
order that they might undertake the reclamation of the 
lands. Congress had been slow to act in the way of pledg- 
ing the general Government to any policy of reclamation, 
and the development of the West demanded that some 
steps be taken to promote that work. 

The Carey Act came as a compromise; it provided 
for the turning over to the States certain amounts of land 
which they might undertake to develop, upon their com- 
plying with certain conditions. When the Act was pass- 
ed few of the States were in position to avail themselves 
of its provisions. They had no money to undertake the 
construction of extensive works made necessary by the 
Act, and under their constitutions they were not permitted 
to lend their credit to private concerns which might be 
willing to undertake the work. This condition led to the 
amendment of the original Act so as to enable the States 
to act as agents of the General Government, and to author- 
ize them to make contracts with individuals or corpora- 
tions who would furnish the financial assistance neces-» 
sary foi* the construction of the works, and at the same 
time secure the parties furnishing the money. The amend- 
ed Act allows the construction company to mortgage its 
equity in the project, to issue bonds, or to assign its con- 
tracts with the settlers for the purchase of the water right. 
The only conditions imposed upon the settlers are that 
they shall occupy, improve, and cultivate the land en- 
tered by them, until they secure their patents, which they 
may obtain at any time that they are able to show that 
the lands have been so occupied, improved, and cultivated. 
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and by paying the balance due the State. They must keep 
up their annual payments with the construction company, 
and the company is given a lien upon the land until the 
water right is fully paid for. 

The amount of land reclaimed under this Act was, 
in 1910, 288,553 acres. The enterprises capable of irriga- 
tion; under this Act is given in the Census of 1910 as 
1,089,677 acres; the acreage included in enterprises com- 
pleted or under construction is given for the same year 
at 2,573,874 acres. 

Some of the most important provisions of the Carey 
Act with the amendatory Act are as follows: 

**Sec. 4. That to aid the public land States in the 
reclamation of the desert lands therein, and the settle- 
ment, cultivation, and sale thereof in small tracts to actual 
settlers, the Secretary of the Interior, with the approval 
of the president, be and hereby is, authorized and em- 
powered, upon proper application of the State to contract 
and agree, from time to time, with each of the States 
in which there may be situated desert lands * * * bind- 
ing the United States to donate, grant, and patent to the 
State free of cost for survey or price such desert lands, 
not exceeding one million acres in each State, as the State 
may cause to be irrigated, reclaimed, occupied, and not 
Jess than 20 acres of each 160 acre tract cultivated by ac- 
tual settlers, within ten years next after the passage of 
.this Act, as thoroughly as is required of citizens who may 
enter under the desert land law. 

** Before the application of any State is allowed or 
any contract or agreement is executed or any segregation 
of any of the land from the public domain is ordered by 
the Secretary of the Interior, the State shall file a map of 
the said land proposed to be irrigated which shall exhibit 
a plan showing the mode of the contemplated irrigation, 
and which plan shall be sufficient to thoroughly irrigate 
and reclaim said land and prepare it to raise ordinary ag- 
ricultural crops, and shall also show the source of the 
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water to be used for irrigation and reclamation, and the 
Secretary of the Interior may make ne<5essary regulations 
for the reservation of the lands applied for by the States 
to date from the date of the filing of the map and plan of 
irrigation, but such reservation shall be of no force what- 
ever if such map and plan of irrigation shall not be ap- 
proved. That any State contracting under this section 
is hereby authorized to make all necessary contracts to 
cause the said lands to be reclaimed and to induce their 
settlement and cultivation in accordance with and sub- 
ject to the provisions of this section; but the State shall 
not be authorized to lease any of said lands or to use or 
dispose of the same in any way whatever, except to secure 
their reclamation, cultivation and settlement. 

**As fast as any State may furnish satisfactory proof 
according to such rules and regulations as may be pre- 
scribed by the Secretary of the Interior that any of said 
lands are irrigated, reclaimed and occupied by a<5tual set- 
tlers, patents shall be issued to the State or its assigns for 
said lands so reclaimed and settled; Provided, that said 
States shall not sell or dispose of more than 160 acres of 
said lands to any one person, and any surplus of money 
derived by any State from the sale of such lands in ex- 
cess of the cost of their reclamation shall be held as a 
trust fund for and be applied to the reclamation of other 
desert lands in such States.'' 

An important amendatory Act was passed in 1896 
providing for a lien. The amendment reads as follows: 

**Sec. 1. * * * That under any law heretofore or 
hereafter enacted by any State, providing for the reclama- 
tion of arid lands, in pursuance and acceptance of the 
terms of the grant made in section 4 (this is the section 
given above) a lien or liens is hereby authorized to be cre- 
ated by the State to which such lands are granted, and 
by no other authority whatever, and when created shall 
be valid on and against the legal subdivisions of the land 
reclaimed, for the actual cost and necessary expenses of 
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reclamation and reasonable interest thereon from the 
date of reclamation until disposed of to actual settlers; 
and when an ample supply of water is actually furnished 
in a substantial ditch or canal or by artesian wells or 
reservoirs, to reclaim a particular tract or tracts of such 
lands, then patents shall issue for the same to such State 
without regard to settlement, or cultivation: Provided, 
that in no event, in no contingency, and under no circum- 
stances, shall the United States be in any manner directly 
or indirectly responsible or liable for any amount of 
any such lien or liability, in whole or in part. ' ' 

You will notice that under the original Act no patent 
could issue until the land was actually in the hands of a 
settler and he had actually cultivated the land. Under the 
amendment, the State, upon showing that a substantial 
ditch or canal had been constructed, and water assured 
for the cultivation of certain lands, could apply for and 
get patent without showing actual cultivation, and the 
State might establish a lien upon such lands to secure 
the construction contractor for moneys advanced for the 
enterprise. 

The original Act also gave ten years from the passage 
of the Act to complete any enterprise undertaken under 
its provisions. In 1901, another amendment was passed 
giving ten years from the approval by the Secretary of 
the Interior of the State's application for the setting 
apart of the lands. 

In 1909 a still further amendment was adopted, ex- 
tending to the land which had been included in the 
Southern Ute Reservation in Colorado, the provisions of 
the original act. 

To prevent the complications which would arise if 
parties knowing of the intent of the State to apply for 
the segregation of certain lands under the Carey Act 
should rush in and make filings upon the land before the 
State could get in position to have the land set aside for 
it, an Act was passed in 1910 giving the Secretary of the 
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Interior the authority to set aside such lands upon prelim- 
inary notice from the State and to hold them in reserve 
for one year to allow the State time to make necessary 
surveys and selections. 

In February, 1911, Congress passed a further amend- 
atory Act to the Carey Act providing that the Reclama- 
tion service might contract for the impounding or water 
and the storing and the carriage of the same, and for the 
co-operation of this service in the construction and use of 
reservoirs and canals for other purposes than the recla- 
mation service. It was especially provided in the Act 
that surplus water from reclamation projects might be 
furnished to projects constructed by individuals, corpora- 
tions, associations, and irrigation districts organized for 
and engaged in distributing water for irrigation. 

If a State wishes to J:ake advantage of the benefits 
of the Carey Act, the first step is for the legislature of 
the State to accept the terms of the grant and to provide 
for taking up the reclamation work. This act of accept- 
ance has been passed by all of the States to which the Act 
of Congress is made applicable. The State, through its 
proper officers, then enters into a contract with some res- 
ponsible persons to construct the necessary irrigation 
works for the irrigation of a tract of land. These parties 
must secure a water right for the irrigation of the tract 
and proceed to construct works to bring the water to the 
land. A kind of control over the work is retained by the 
State by a provision that the state engineer or some board 
appointed for the purpose shall have supervisory control. 

The State of Colorado accepted the provisions of the 
grant in 1895, and vested in the state board of land com- 
missioners the selection, management and disposal of the 
land. It was provided in the same statute of the State 
that any person or association of persons wishing to con- 
struct irrigation works to reclaim land under the provi- 
sions of the Carey Act shall file with the board a request 
for the selection on behalf of the State of the land to be 
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reclaimed, accompanying the request with a proposal to 
construct irrigation works. The proposal must state the 
source of the water supply, point of diversion, place of 
storage, if stored, location of the works, estimated cost, 
price and terms at which perpetual water rights will be 
sold to settlers on the reclaimed lands. Individuals duly 
qualified, either singly or jointly, may furnish water 
and reclaim such land as they wish individually to own 
and occupy, the limit to any one person being 160 acres. 
Whoever makes such application, whether a company to 
undertake a large enterprise or a person to reclaim one 
quarter section, shall have filed with the state engineer 
an application for a permit to appropriate water for the 
reclamation of the land sought to be reclaimed. The ap- 
plication is to be examined and passed upon by the b^ard, 
and in case of approval an application is filed in the U. S. 
land office for the withdrawal of the land. When the 
land is withdrawn by the department of the interior, the 
board is required to enter into a contract with the parties 
submitting the proposal, which contract shall contain 
specifications of the location, dimension, character, and 
estimated cost of the proposed ditch, or other irrigation 
works, and state the price and terms upon which the State 
is to dispose of the lands to settlers, and such other con- 
ditions and provisions as the board may direct. The con- 
tract is not to be entered into by the State until the lands 
have been withdrawn and the pr6posed contractors hdve 
put up a bond in the penal sum of five per cent, of the 
estimated cost of the works. The State is not to consid- 
er any proposal which requires more than five years to 
complete the work, and the work must begin within six 
months of the date of the contract, and at least one tenth 
of the whole work must be completed within two years of 
the date of the contract. As soon as the lands are with- 
drawn and work is commenced by the contractors the 
board is required to publish a notice that the lands are 
open to settlement, and the price and terms upon which 
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they will be sold to settlers. Parties wishing to settle 
upon the land must file application with the board and 
comply with certain conditions, accompanying the appli- 
cation with a payment of twenty-five cents per acre for 
the land desired to be taken. The land is to be sold to 
settlers for the total price of fifty cents per acre, and the 
money so received is to be deposited with the state treas- 
urer, to be used for the payment of the expenses of the 
board and the expense of the state engineer's office so far 
as that office is put to expense for the carrying out of the 
purposes of the Oarey Act ; any balance of moneys remain- 
ing over is to constitute a trust fund to be used in the 
reclamation of other desert lands. 

The settler on the land is to be notified when the con- 
struction company is prepared to furnish water, and with- 
in one year after receiving such notice he must put under 
cultivation not less than one sixteenth of his land, and 
within two years after such notice he shall have actually 
irrigated and cultivated at least one eighth of his land, 
and within three years from the said notice he must make 
final proof of reclamation, settlement, and occupation, 
showing that he has a water right for his whole body of 
land filed on by him ; that he is an actual settler on the 
land, and has cultivated at least one eighth of the land 
and applied water to the same. 

When the patent is issued on the land, either that 
which a settler has filed upon, or a larger body for which 
patent has been issued to the State, the company that has 
furnished water is given a first lien upon the land and 
water rights, for all deferred payments on the water right, 
the lien to remain in full force until the last payment on 
the water right is made. 

The statute of the State makes the water right se- 
cured under the Carey Act appurtenant to the land for 
which it is supplied as soon as the title passes from the 
U. S. to the State. In case of failure on the part of the 
settler to pay the charges on the water right, the construe- 
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tion company or other person having the proper interest 
may foreclose the lien, and sell the land and water right 
at auction ; no person or persons holding such lien is per- 
mitted to bid in the property at such sale at a less price 
than the amount due on deferred payments; the settler 
has the right of redemption from the sale. 

It may be well to call your attention to some of the 
differences in the application of the Reclamation Act and 
the Carey Act. 

You will have noticed that under the first of these 
Acts the settler gets no title until he has completed his 
water payments ; he must begin to pay the first year that 
he is on the land and forfeits all that he has paid in case 
of failure to pay for two years, and he has no right of re- 
demption. If. the settler wishes to secure credit he has 
nothing excepting his animals and tools to give as secur- 
ity, and merchants are not willing to advance much on 
such security. 

Under the Carey Act, the settler may prove up and 
secure title in three years. While it is true that the con- 
struction company has a first lien upon his land and 
water he has a valuable equity which he may use as secur- 
ity to carry him along until he can get started, for he has 
a right to mortgage that equity. In case of disaster from 
bad seasons, insect pests, or sickness, there is no chance 
for a complete freeze out of the settler, for in case of a 
foreclosure he has a period of redemption, and havine 
the title to his property he is in position to borrow to 
prevent foreclosure. The construction company often ar- 
ranges to advance the money to the settler to make a start 
upon his land. Under the Reclamation Act the holdings 
of the settler is but a prospect, which, if his health con- 
tinues good, by the strictest economy he may, in the dim 
future, develop into a valuable claim. The holdings of 
a settler under the Carey Act become his property at once, 
an asset for which he holds the title, an asset of which 
he may make use to secure the credit which he so much 
needs at the inception of his undertaking. 



OUTLINE OF LECTURE 22 

State control. Bach State determines its own policy. 

What, in general, has been done in different states. 

In most states there are constitutional provisions. 

This is an exercise of the police power of the State. 

Office- of State Engineer is peculiar to the arid region. 

Colorado first state to have public officers to distribute 
;water. 

Office and duties of state engineer : 

Measure flow of water in streams; 

Collect data as to construction, and use of water and 

of snow fall ; 
Approve designs and plans. 
General supervision of other officers. 
Answer to call and be paid per diem for service. 

Call for special works. 

Give wier measurements. 

Additional duties in Idaho. In Montana. Work is done 
by a board in Nebraska. 

Method of procedure to get appropriation in Nebraska. 

In Nevada there is a State Board of which the engineer 
is a member. Procedure. in Nevada. 

How the service is organized in North Dakota. 

How in Oklahoma. In Oregon the duties of State Engi- 
neer are limited. 

Organization in South Dakota. In Utah. In Washington. 
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Take special care to learn the procedure in Wyoming. 

In Colorado, Water Divisions and Division Superinten- 
dent. 

Water Districts and Water Commissioners and their 
duties. 

Provisions of the statute in Colorado for securing a water 
right. 



LECTURE 22 

I take up for the next subject of our discussion the 
laws of State control, and in the treating of this subject 
I shall give the law of Colorado rather fully and making 
this the basis of comparison shall content myself with 
pointing out the important differences between the law of 
this State and that of the other Western States. 

We have already seen that each State has the power 
to determine its own policy regarding water, whether it 
will adhere to the riparian doctrine, adopt the doctrine 
of appropriation, or attempt a union of the two. 

It may be said in general that the legislatures of 
many of the states of the arid West have adopted exten- 
sive irrigation codes, regulating in detail how the right 
to use water may be acquired and lost, and how maintain- 
ed against others. The administration of the laws rela- 
tive to irrigation is left in some states to a board appointed 
for that purpose, in others to a state engineer. In some 
states the board of management, or the state engineer 
is given judicial powers to settle questions arising under 
the irrigation law, while in others all judicial powers must 
be exercised by the regularly constituted courts of the 
State. The State is usually divided into divisions, and 
over each division is placed an officer subordinate to the 
board or state engineer, and below these officers are often 
others whose duty it is to see to the direct application and 
distribution of the waters of the State among appropria- 
tors according to the order of their priorities. 

In nearly all of the States the State Constitution pro- 
vides for the enactment of laws controlling the waters of 
the State. 

The Constitution of Colorado reads, ''The water of 
every natural stream, not heretofore appropriated, with- 
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in the State of Colorado, is hereby declared to be the 
property of the public, and the same is dedicated to the 
use of the people of the State, subject to appropriation 
as herein provided. 

**The right to divert the unappropriated waters of 
any natural stream to beneficial uses shall never be de- 
nied. Priority of appropriation shall give the better right 
as between those using the water for the same purpose; 
but when the waters of any natural stream are not suf- 
ficient for the service of all those desiring the use of the 
same, those using the water for domestic purposes shall 
have the preference over those claiming for any other pur- 
pose, and those using water for agricultural purposes 
shall have the preference over those using the same for 
manufacturing purposes. 

''AH persons and corporations shall have the right 
of way across public, private and corporate lands for the 
construction of ditches, canals and flumes for the purpose 
of conveying water for domestic purposes, for the irriga- 
tion of agricultural lands, and for mining and manufac- 
turing purposes, and for drainage, upon payment of just 
compensation. 

' ' The general assembly shall provide by law that the 
board of county commissioners in their respective coun- 
ties, shall have power, when application is made to them 
by either party interested, to establish maximum rates 
to be charged for the use of water, whether furnished by 
individuals or corporations. ' ' 

The constitution of the State of Idaho has a provi- 
sion not found in the constitution of Colorado : 

' ' The right to collect water rates or compensation for 
the use of water supplied to any county, city, or town, 
or water district, or the inhabitants thereof, is a fran- 
chise and cannot be exercised except by authority of and 
in the manner prescribed by law.'' 

The power of a state legislature to enact laws for 
state control and the government of waters flowing with- 
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in its boundaries and the regulation of their use comes 
strictly within the police power of the State, which is an 
exalted branch of sovereignty, it is the authority to es- 
tablish such rules of good conduct as are calculated to 
prevent a conflict of rights and to insure to each owner 
of a right the uninterrupted' enjoyment of his own so far 
as reasonably consistent with the corresponding enjoy- 
ment by others of their rights. The Court of Colorado, 
referring to the exercise of supervision over Water rights, 
says, ^^Such an act is the proper exercise of the police 
power of the State to prevent personal conflicts by treat- 
ing the decrees rendered in the several districts as prima 
facie correct, and regulating the distribution of water ac- 
cordingly, until the rights of the parties can be adjudi- 
cated." **This Court has repeatedly held that statutes 
having this object may be enacted in the exercise of the 
police power of the State.'' In still another case, the 
same Court stated the doctrine as follows, *'The laws of 
I he State providing for officials to distribute the waters 
of our streams for agricultural uses according to adjudi- 
cated priorities, were passed for the purpose of securing 
an orderly distribution of such waters and to prevent 
breaches of the peace which would inevitably ensue if 
the owners of priorities were permitted to divert and 
divide the waters of our streams according to their ideas 
of their adjudicated rights and needs. These laws must 
be strictly enforced and observed, and the Courts have no 
power to annul them." 

Under the police power of the State, the legislature 
has provided for the punishment of the unlawful inter- 
ference with water rights, the wasta of water, or the ob- 
struction of the work of the officials in the performance 
of their duties. 

The office of state engineer is not known in states 
outside of the arid region. It is an office made necessary 
by the peculiar conditions arising from the use of water 
for beneficial uses under the law of appropriation. 
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The first State to provide for the distribution of 
water by public officials was our own State, Colorado, 
and the state engineer is placed at the head of the system. 
The office was created in 1881, and the engineer was given 
general charge of the distribution of water throughout 
the State. He has no judicial powers, it being necessary 
to refer all questions of law to the courts of the state. He 
is strictly an administrative officer, and his duties are 
confined to the general supervision of the distribution of 
waters after the rights have been determined by the 
Court. The statute of the State provides that he shall 
make careful measfurements of the flow of the public 
streams of the State, from which water is diverted for 
any purpose, and compute the discharge of such streams, 
and collect all necessary data and information regarding 
the location, size, cost and capacity of dams and reser- 
voirs to be constructed, and similar data regarding the 
feasibility and economical construction of reservoirs on 
eligible sites, of which be may obtain information, and the 
useful purposes 'for which the water from the same may 
be put. He is, also, to collect data concerning the snow- 
fall in the mountains each season, in order to be able to 
predict the probable flow of water in the streams of the 
State, and publish such data. 

The engineer is to approve the designs and plans for 
the construction and repair of all dams or reservoir em- 
bankments built' within the State, with a vertical height 
of ten feet or over. 

He has general supervision of the division superinten- 
dents and water commissioners of the State, and is to 
furnish them with all .data and information necessary for 
the proper and intelligent discharge of their duties, and 
require of them annual statements of the amount of water 
diverted from the public streams in their divisions and 
districts. 

He is required when called upon by any party in- 
terested and when his per diem expenses are paid, to ap- 
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point a deputy to measure, compute and ascertain all nec- 
essary data of any canal, dam, reservoir or other struc- 
ture, as required or as may be desired to establish Court 
decrees, or for filing statements, in compliance with law, 
in the county clerk's records. 

He may require the owners of any ditch, canal, or 
reservoir to construct and put in place, under his super- 
vision, any wier or other measuring device for measur- 
ing the flow of water at the head of a ditch, canal, or 
reservoir to permit of the carrying into effect of any de« 
cree of the Court. 

He is required, also, to compute, and arrange in tabu- 
lar form, the amount of water that will pass such a weir 
or measuring device at different stages, and to furnish a 
copy of the same to any superintendents or commissioners 
having control of the ditch, canal or reservoir. 

In Idaho the state engineer is required to examine 
plans submitted under the law and to determine whether 
they are feasible and beneficial to the publbic. A per- 
son wishing to acquire the right to the use of any waters 
of the State must make an application in proper form to 
the state engineer. In Colorado the engineer merely re- 
ceives and files in his office maps and plans of proposed 
appropriations, he has no power to decide whether the ap- 
propriation is feasible or desirable; that is left to the 
party wishing to undertake the enterprise. 

In Idaho the state engineer is not the sol& head of ir- 
rigation matters of the State ; he is a member of a board 
of irrigation. Neither the engineer nor the board have 
judicial powers. 

The state engineer of Montana has very limited pow- 
ers; his duties are limited to the examination of state 
lands to determine whether they can be irrigated, and to 
the examination and measurement of the streams of the 
State. He is required to examine lands applied for under 
the Carey Act and determine whether their reclamation 
is feasible. He has no judicial powers. 
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In Nebraska there is a Board of irrigation, which 
elects a secretary, who must be a hydraulic engineer, and 
who is commonly called the state engineer. He performs 
the duties ordinarily performed by that officer. A per- 
son wishing to appropriate water from a public source of 
supply must file an application with this secretary-engi- 
neer, who may refuse to grant it if there is no unappro- 
priated water in the source from which the party pro- 
poses to take his water, or if it is deemed detrimental to 
the public welfare. Right of appeal is given to the district 
Court from the decision of the engineer. The Act of the 
legislature makes no provision for the adjudicating of 
water rights, and the matter is left entirely to the Board 
thus they have full judicial powers in such cases. 

In Nevada the state engineer is a member of the 
State Board of Irrigation, and has very large powers. 
He has general supervision of the distribution of the wa- 
ters of the State. Application for permission to file upon 
waters of the State must be made to him, and written pro- 
tests against the granting of the application may be filed 
by other parties. The engineer may in his discretion take 
evidence, or refuse to do so, and then take whatever ac- 
tion he deems proper and just. 

The powers of the state engineer in New Mexico 
are very similar to those in Nevada. 

In North Dakota there is a state engineer, there are 
also four water commissioners appointed by the governor. 
The engineer issues licenses to appropriate water, and 
the commissioners have the control of the distribution of 
water, in accordance with the licenses issued by the en- 
gineer. All judicial powers are lodged in the Courts. 

In Oklahoma there is no state engineer, thq secretary 
of the State Board of Agriculture being required to per- 
form the duties of such officer, but he has the right, by 
and with the consent of the governor, to temporarily em- 
ploy the services of a technically qualified and experi- 
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enced engineer for the purpose of examining and deter- 
mining upon professional engineering questions. 

The duties of the state engineer in Oregon are con- 
fined almost entirely to the making of hydrographieal 
and topographical surveys. He has no power ovel* the 
distribution of the water, but with two water division 
superintendents he forms a board of control to supervise 
the appropriation, diversion and distribution of water. 

In South Dakota the state engineer, with the water 
commissioners under him, has complete supervision of 
the distribution of the waters of the stat^ application 
must be made to him for the right to appropriate water 
and he has the power to approve or reject the application. 
He has no judicial powers. 

In Utah the state engineer is at the head of the water 
system of the state. His powers are very similar to those 
of the state engineer in Colorado, with the additional 
power to approve or reject applications for the right to 
appropriate water, but appeal from his decision may be 
taken to the district court. The engineer has no judicial 
powers. 

In the state of Washington there is no state engineer, 
or was not prior to the year 1911 ; in that year a bill was 
introduced in the legislature providing for such an officer, 
but I am not informed that that law was ever enacted. 

The state of Wyoming was the first to adopt a com- 
plete sygtem of state control of waters. In that state the 
engineer is given complete supervision and control of the 
waters of the state, through and with the assistance of 
division superintendents and water commissioners. A 
person wishing to acquire a water right, before he com- 
mences construction, makes application to the state engi- 
neer, who is authorized to refuse to grant the application 
if there is no unappropriated water remaining in the 
source of supply from which the applicant proposes to 
take water. 

Each of the streams of the state is required to be 
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measured as to the amount of water that it can be relied 
upon to furnish. This amount is charged to the stream, 
and each appropriation from the stream is credited to it, 
so that the balance of the account shows at any time 
whether there remains in that stream any unappropri- 
ated water. The applicant is required to show his finan- 
cial ability to carry out his proposed project. The engi- 
neer is the president of the State Board of Control. This 
board is given full judicial power to determine existing 
rights. This function, in Colorado must be performed by 
the Courts o£ the state. It will be seen from what has 
been given that in the different states the powers of the 
state engineer vary from the mere making of surveys to 
complete control of the entire water system of a state, 
even to the exercise of the powers of a Court. Whether 
the granting of such full power to one man works to the 
securing of complete justice between citizens must de- 
pend much upon the character of the man who chances 
to be elected to the office. 

In Colorado, the legislature has divided the state into 
a number of sections known as water divisions, and each 
of these divisions is presided over by a division engineer, 
or, as he is sometimes called, a water superintendent, who 
is appointed by the governor, on competitive examination. 
These officers are under the direction of the engineer and 
have the direct control of the waters of their division. 
There are four division superintendents in Wyoming and 
they with the engineer, form the board of control. 

Appointed by the governor and acting under the di- 
vision engineers are still other officers in Colorado, known 
as water commissioners. These officers have the direct 
superintendence of a certain stream to see to the distri- 
bution of its waters to appropriators according to their 
ranking priorities and the size of their appropriations. 
The water commissioner is furnished by the state engi- 
neer with tablulated statements of the appropriations 
charged to his stream, their order and amount, and it is 
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his duty to see that all who are entitled to water trom 
that source are protected in their rights to water. In 
Colorado, the territory presided over by a water com- 
missioner is known as a water district, and is determined 
by the legislature. In some of the states the state engi- 
neer divides the state into water districts. 

The nature of the duties of the water commissioner, 
bringing him, as they do, into contact with the actual 
consumers of the water throughout the irrigating season, 
call for a more frequent exercise of the police power of 
the state than is necessary from the state and division 
engineers, though these, too, exercise that power. 

The provisions of the' statute of Colorado relative to 
the manner of proceeding to secure a water right are as 
follows: 

*' Every person, association or corporation, hereafter 
construcing or enlarging any reservoir or reservoirs, con- 
structing, changing the location of, or enlarging any 
ditch, canal, or feeder for any ditch or reservoir, for the 
purpose of furnishing a supply of water for domestic, 
irrigation, power or storage, or for any other beneficial 
use, taking water from any natural stream, shall, within 
sixty days after commencing the construction, change of 
location or enlargement, make filings in the office of the 
state engineer for each specific claim, in such form as 
shall seem sufficient and satisfactory to the state engi- 
neer, and accompanied by the proper fees, as provided 
by statute, two duplicate copies, on tracing linen, or 
other material adapted for permanent record and pres- 
ervation, as may be required by regulation of the state 
engineer, of a map, made with permanent ink, showing 
the point of location of the headgate, the route of such 
ditch or canal, or the high- water line of such reservoir or 
reservoirs, and the route of the feeders to, and ditches or 
canals from, such reservoir or reservoirs, the legal subdi- 
visions of the land upon which such structures are built 
or to be built, if on surveyed lands, the names of the 
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owners of such lands, and such courses, distances and 
corners by reference to legal subdivisions, if on surveyed 
lands, or to natural objects, if on unsurveyed lands, as 
will clearly designate the location of such structures." 

*'Upon or attached to such maps shall be duplicate 
statements, showing in the case of any ditch, canal or 
feeder : 

First — The point of location of the headgate of the 
proposed structure. 

Second — The depth, width, grade, length of each 
ditch, canal, or feeder proposed. 

Third — The carrying capacity of each ditch, canal 
or feeder in cubic feet per second. 

Fourth — The time of commencement of work on such 
structures, which time may be the date of the commence- 
ment of the surveys therefor, or of the commencement of 
actual construction. 

Fifth — The estimated costs of the proposed project. 

**In cases when filings are made upon reservoir sites 
the statements shall show the height of the proposed dam, 
the estimated cost, with the capacity in cubic feet and 
the surface area for each foot in depth of water stored, 
up to and including the high-water mark. ' ' 

**Such statements shall be signed by the person or 
persons in whose behalf they are made, or, in cases 
where an association or a corporation are the parties in- 
terested, the signature shall be the legal title of such as- 
sociation or corporation, signed by some duly authorized 
agent or officer, who shall also sign his own name, giving 
his official title, and the truth of the matters shown in 
such maps and statements shall also be sworn to by the 
engineer in charge, or person making the survey, before 
some officer legally qualified for the administration of 
oaths. ' ' 

**The state engineer shall examine the duplicate maps 
and statements, and if he shall find the data therein con- 
tained to be sufficient and satisfactory for a clear pre- 
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sentation of facts concerning the claims made, he shall 
file one of the maps and statements in his offiice, and shall 
return the duplicate map and statement to the claimant 
with a certificate, stating that it has been examined and 
approved by him, and that it is a duplicate of the copy 
filed in his official records, and this duplicate copy shall 
within ninety days, from the time stated as the date of 
commencement, be filed by the claimant in the office of 
the county clerk and recorder in which the headgate of 
the proposed structure, or in which the proposed reser- 
voir shall lie.'' 

We may now take a general survey of the methods 
adopted in the several states and observe wherein they 
differ from the method here shown to be used in Colo- 
rado for the initial steps of an appropriation. 



OUTLINE OF LECTURE 23 

Two methods of adjudicating^ water rights. 

Colorado method party goes into court at once. 

Wyoming method, he commences before a public oflfiecr 
and appeals if not satisfied. 

. Application for permit is not an appropriation — it merely 
gives a record. 

Note difference in Colorado and Wyoming. Pacts to be 
shown in application. 

In some states, engineer publishes notice — notice con- 
tains what. 

. Use of water outside of state. 

Value of permit — it is property and may be sold. 

Fixing of time to complete work. 

Certificate of completion — numbered — effect. 

Actual use required to make appropriation. 

Result of failure to prove completion within time. Illus- 
tration. 

Diversion and use constitute appropriation; other re- 
quirements are intended only to preserve record. 

What is point of diversion? 

Change of point of diversion. Colorado statute on 
this point. 

Petition in District Court; 

Court requires proof that all who may be af- 
fected have been notified, and, if satisfied, will, 
on proper evidence, issue decree granting change. 
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What petitioner is then to do. 

Exchange of water. Statute of Colorado on this point. 
Exchange allowed if no one is injured. 

Exchange and loaning in times of scarcity — Note that this 
is a different subject from the one just discussed. 

Change of point of diversion in other states — ^note differ- 
ences. 

Law of Colorado as to division of water in times of 
scarcity. 

Appropriations of different dates in same ditch pro rate 
separately. 

Rights of others always to be respected. 

The Wright law in California, providing for irrigating 
Districts. Do not confuse water districts with irri- 
gation districts. 



LECTURE 23 

It will be noted that there are two distinct methods 
adopted in different states for the adjudicating of watei? 
rights ; in Colorado and the states which have copied her 
method the case is brought at once into the district court 
where testimony is taken and a decree given in accord- 
ance with the facts shown, and this decree is the basis of 
an appropriator^s right and establishes the amount of 
water to which he is entitled and the date of his priority 
The other method is known as the Wyoming method. This 
provides for the bringing proceedings before some public 
official as the state engineer, or a board of control, with a 
right to appeal from the decision there given, to the 
courts. 

The filing of an application with the state engineer 
for a permit to appropriate water does not in itself cor 
stitute an appropriation when granted. The only real 
value of such an application is to create a record by which 
the date of the inception of the work may be established 
in case of a contest over the question of priority. This 
is made clear by the language of the Utah Court, ''The 
filing of the application with the state engineer, as re- 
quired by the statute, does not establish an appropriation 
of water. It but takes the place of, and is the prelim- 
inary notice of intention to appropriate.'* 

A noticeable difference between the Colorado and 
the Wyoming method is in the fact that in Colorado the 
work of appropriation is commenced, usually by making 
preliminary surveys, and the application is made to the 
state engineer within sixty days after such commence- 
ment of work, while in other states the application must 
be made first and no work (Jone before its approval by 
the engineer. 
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The facts that are to be shown in the application are 
the name and address of the applicant; the nature of the 
proposed use of the water; the quantity of water pro- 
posed to be taken ; the time during which it is lo be used 
in each year (this is not required in Colorado) ; the name 
of the source of supply from which the water is to be di- 
verted; the place of diversion; the dimension, grade, 
shape, and nature of the works to be constructed, and 
whatever facts may be necessary to clearly make known 
the character of the proposed appropriation. 

In some of the States the State engineer is required 
upon approving an application to publish a notice in some 
paper giving the main facts set forth in the application, 
and parties wishing to do so are given a stated lime in 
which to file protests against the granting of the applica- 
tion. In Colorado this is not done but after a person has 
constructed his works, if other parties think he is infring- 
ing their right, they may come into Court and have the 
question decided. 

In some States the engineer, when an application is 
made to him, is required to pass upon the question of 
whether the carrying out of the project for which appli- 
cation is made, will be against the public policy, and to 
deny the application if he believes it is. 

In some instances application is made to the state en- 
gineer for permit to appropriate water in the state for use 
outside of the state, and some states refuse entirely to 
grant such an application, others, as Oregon adopt a poli- 
cy of reciprocity and instruct the engineer to grant no 
such application unless the State in which the water from 
Oregon is to be used will grant applications to allow wa- 
ter from its supply to be appropriated for use in Oregon. 

The permit granted by the state engineer is usually 
merely an endorsement upon the application which is re- 
turned to the applicant. It only stands as a permission 
from the State to proceed to make his appropriation. A 
permit is property, and may be sold or assigned like other 
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property, and the party to whom they are assigned may 
proceed as the original applicant might have done to 
complete the appropriation. The statutes in nearly all 
of the states fix a time within which proposed irrigation 
works must be completed, and failure to complete within 
such time is treated as an abandonment. In some of the 
States the appropriator is called before the engineer to 
show cause why his permit should not be cancelled. 

In Colorado there is no showing made from the office 
of the State engineer as to the completion of the work, but 
in other States the appropriator is required to make a 
showing that he has completed the work required to bring 
the water to the place of use, and the engineer upon such 
showing issues a certificate of completion, which sets 
forth the full details of the appropriation as originally 
applied for. These certificates are numbered according 
to the date of the original application, and this serves to 
retain the priority of the appropriation, which, under the 
doctrine of relation, is the date of the filing of the origi- 
nal application. In some of the States the completion of 
the work is taken as the consummation of the appropria- 
tion, but as actual use is the true test of an appropriation, 
the certificate of appropriation is not issued until the wa- 
ter is actually applied to a beneficial use. The diversion 
may be made from the stream, the headgate constructed, 
the ditches completed and all be done to make it possible 
to apply the water to the land, but until it is so applied 
there is no appropriation, and the appropriator having 
done all but apply the water may, by delay in its applica- 
tion, fail to make an appropriation. As said by the Utah 
Court, **He may not file his application, construct his 
works, and then hold the water and wait for something to 
happen. He cannot withhold the water from the proposed 
beneficial use. He must not only be diligent in construct- 
ing the works, and in making the diversion, but he must 
also be reasonably diligent and expeditious in making ap- 
plication of the water to the beneficial use for which the 
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appropriation was proposed, else he loses his inceptive 
right. His appropriation will be measured by the quanti- 
ty of water actually used for the proposed beneficial pur- 
pose/' Several of the States have statutes fixing the 
time within which the water must be put to use, and a fail- 
ure to make proof of the use within such time causes the 
date of appropriation to be changed from the time of the 
approval of the application to the date when actual use 
is shown to have been made. To illustrate, suppose Mr. 
A. applies for permit and it is approved on January 1st, 
1900, and he has six months in which to complete his works 
and make beneficial use of the water. If he does do this 
his priority will date from January 1st, 1900, and all ap- 
propriators whose applications were approved later than 
that date will be considered as junior to him in appropria- 
tion. But if he does not complete his works and apply 
water by the 1st of July, 1900, his priority will date from 
the time he does apply the water, suppose it to be Septem- 
ber 1st, 1900, and all appropriators whose applications 
were approved after January 1st, 1900 and before Septem- 
])er 1st, 1900, would be senior to him in priority. 

In an earlier part of these lectures the statement was 
made that throughout the arid West if a person actually 
diverts water from a public source and applies it to actual 
beneficial use, such diversion and use would be recognized 
as a good appropriation without further formalities. The 
discussion just closed would seem to deny or modify that 
statement. It will be seen upon carefully reading the 
s atutes of the various States that none of them prohibit 
the making of an appropriation by actual diversion and 
use, and it is not the intention of the legislature of any 
state to defeat an honest attempt to acquire the right to 
the use of water. The making of application, and the se- 
curing of approval and permit from the state engineer is 
intended to secure a record so that actual, bona fide ap- 
propriations may be protected, and if a person has con- 
structed his works and applied water before the applica- 
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tion is made, he will, in all probability, be protected in his 
priority as of the date of actual use. The declarations in 
many of the State Constitutions that * Apriority of appro- 
priation for beneficial uses shall give the better right," 
and ' * as between appropriators, the one first in time shall 
be first in right,'' can have no other meaning. In the 
Federal Court it was held that actual diversion and use is 
as much notice to later comers as the statutory notice or 
the application for a permit under the laws of State con- 
trol. The subject is so fully and clearly covered by the 
Court of Idaho in a very recent opinion that I take the 
liberty to make a rather long citation. ''It has never been 
the intention, so far as we are advised, of the legislature 
to cut off the right an appropriator and user of water 
may acquire by the actual diversion of the water and its 
application to a beneficial use. This constitutes actual 
notice to every intending appropriator of the water of 
such a stream. It is like a man being in actual possession 
of realty; indeed, a water right is realty in this State, 
the legislature has provided, however, for a constructive 
notice, to those who avail themselves of the statute and 
with this notice there is given a certain period of time 
in which to commence the construction of diverting works 
and a further period of time in which to complete such 
works, and divert the water and apply it to the beneficial 
use for which the application was made. This is a pro- 
tection to the claimant; but if he should actually divert 
the water and apply it to a beneficial use, before the rights 
or interests of any other person intervene, he would be en- 
titled to the protection of the law in the use and enjoy- 
ment of the right thus acquired. He would then be in ac- 
tual possession of the property to the extent of the diver- 
sion and use, and to that extent would need no protection 
from a constructive notice which a compliance with the 
statute affords." 

The point of diversion, it will be remembered, is that 
place on a public stream at which the water is withdrawn 
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for any irrigation enterprise. It not infrequently happens 
that because of a change in the current of a stream, the 
formation of bars in the stream, or from other causes, a 
person wishes to change his point of diversion, to put the 
head of his ditch further up or further down the stream. 
This most frequently occurs in the case of the purchase 
of the rights of one appropriator by another when it be- 
comes desirable to take the water from the river at the 
headgate of the purchaser instead of at the headgate of the 
seller where it has been customary to take it. Such a 
change may so affect the flow of the water in a stream as 
to materially interfere with the rights of others, and to 
prevent this, statutes have been passed in the various 
States regulating such changes. 

** Every person, association, or corporation desirous 
of changing in whole or in part the point or points of di- 
version of his or its rights to use water from any of the 
streams of the state, shall present a petition to the district 
court from which the original decree issued, whether the 
change be from one district to another or not; praying 
that such change be granted * * * **The court shall re- 
quire proof that all parties that may be affected by the 
change have been duly notified in the proceeding * * * * 
and shall hear evidence as to whether such change will 
injuriously affect the vested rights of others in and to the 
use of water, and a decree shall be entered permitting the 
change as prayed for, unless it appear that such change 
will injuriously affect the vested rights of others ; and if 
such injury appear the court shall decree the change only 
upon such terms and conditions as may be necessary to 
prevent such injurious effect, or to protect the parties af- 
fected or if impossible to do so, may deny said applica- 
tion. 

*'Upon granting a decree of change, the petitioner de- 
sirous of making the change shall cause to be prepared 
certified copies of the decree, and shall cause filings there- 
of to be made with the county clerk of the county in which 
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the original point of diversion is located, and with the 
county clerk of the county in which the new point of di- 
version is, or is to be, located, and also in the office of 
the state engineer." 

Indirectly connected with the subject of change of 
diversion is that of exchanging water between different 
appropriators. The statute of Colorado provides that, 
**When the rights of others are not injured thereby, it 
shall be lawful for the owner of a reservoir to deliver 
stored water into a ditch entitled to water or into the 
public stream to supply appropriators from said stream, 
and take in exchange therefor from the public stream 
higher up an equal amount of water, unless a reasonable re- 
duction for loss, if any there be, to be determined by the 
state engineer ; JProvided, That the person or company de- 
siring such exchange shall be required to construct and 
maintain under the direction of the state engineer measur- 
ing flumes or weirs and self -registering devices at the 
point where the water is turned into the stream or ditch 
taking the same or as near such point as is practicable so 
that the wat^r commisssioner may readily determine and 
secure the just and equitable change of water as herein 
provided." 

**It shall be lawful for the owners of ditches and wa- 
ter rights taking water from the same stream, to exchange 
with, and to loan to, each other, for a limited time, the 
water to which each may be entitled, for the purpose of 
saving crops or of using water in a more economical man- 
ner; Provided, that the owner or owners making such 
loan or exchange, shall give notice in writing, signed by 
all the owners participating in such loan or exchange, 
stating that such loan or exchange has been made, and for 
what length of time the same shall continue, whereupon 
said water commisssioner shall recognize the same in his 
distribution of water." 

In many of the States the proceeding for the change 
of point of diversion is had before the state engineer. Ap- 
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plication is first filed with the engineer by the person de- 
sirous to make the change. The engineer then publishes 
a notice giving in detail the information which we have 
seen to be required in Colorado when filing the case in 
court. Any person interested is given an opportunity to 
protest against the granting of the application. The engi- 
neer proceeds to hear testimony and must then either ap- 
prove or reject the application. Provision is usually made 
in the statute for an appeal from the decision of the engi- 
neer in such cases to the courts. 

Whether the hearing is had before the court or before 
the engineer, if the petition is granted a decree is rendered 
by the presiding tribunal, after which the petitioner has 
the right to proceed with the change. 

In Colorado there is a statute providing that in times 
of scarcity of water when the entire appropriation belong- 
ing to a ditch is not available the water that can be had 
is to be distributed among the stockholders of the ditch 
in the ratio of their holdings of the stock of the company, 
so that each may suffer proportionately from the short- 
age. When, however, two ditches are consolidated which 
have priorities of different dates the stockholders claim- 
ing under each appropriation are to pro rate separately. 
That is, suppose ditch A with priority dating from 1875 
to be consolidated with ditch B which has priority dating 
from 1880, both taking from the same stream. It is evi- 
dent that when the river falls ditch B will be shut off 
before ditch A. In that case the stockholders who have 
been accustomed to use from the appropriation of ditch 
B cannot ask the stockholders of ditch A to divide their 
water with them, unless in the formation of the consolida- 
tion some agreement to that effect has been made. 

It may not be out of place to repeat here what has 
been so often insisted upon in these lectures, that in deal- 
ing with water risrhts and privileges there is one funda- 
mental principle that must never be lost sight of. that in 
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all of his conduct an appropriator must so conduct himself 
as to avoid any interference with the equal rights of others. 

For quite a number of years after the beginning of 
irrigation in our Western. States the water supply was 
amply suflScient for all comers and those who desired to 
undertake this method of farming found lands lying close 
to the streams well adapted to their purpose. Short ditches 
which could be constructed by individuals with small cap- 
ital served to bring the water to the land, and rather 
temporary, wooden structures served the purpose of di- 
version works. When, however, the lands near the streams 
had been reduced to private ownership, and to reach the 
more distant lands longer ditches, more permanent con- 
struction, and more careful supervision became necessary, 
the amount of capital required was beyond the ability of 
private individuals to provide. We have seen how the 
General Government, by the passage of the Desert Land 
Act, the Reclamation Act, and the Carey Act, sought to 
meet the emergency, and we have seen how the actual 
consumer under all of these plans is made to bear large 
and apparently avoidable expense, and to take risks which 
from the start threaten disappointment and ultimate fail- 
ure. 

In 1887 there was passed in California a law known as 
the Wright law which provided for the organization of 
Irrrigation Districts. As the line marked out by that law 
has been followed in our own as well as many other States 
we may well spend a few hours in discussing the merits 
and demerits of the system. 

In the treatment of the subject of State control, I 
have shown how under the state engineer there are water 
divisions, and within the water divisions, water districts. 
You are not to confuse the expression Water District as 
there used, with the Irrigation Districts here spoken of; 
they have no relation to each other. 

The purpose of the Wright law is well expressed in 
the language of the Court in a case in California, /'The 
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whole object of the legislation/' says the CJourt, ** author- 
izing the organization of irrigation districts is to enable 
the owners of lands susceptible of irrigation from a com- 
mon source and by the same system of works, to form a 
district composed of such lands, which district when form- 
ed is a public corporation for the sole purpose of obtain- 
ing and distributing such water as may be necessary for 
the irrigation thereof, thus enabling each one to have for 
his land in the district the benefit of a common system 
of irrigation and bringing about the reclamation of the 
land of the district from aridity to a condition of suita- 
bility for cultivation. It was recognized that without such 
a common system the individual land owners might be un- 
able to obtain water for the irrigation of their lands, and 
that a work which would be for the public benefit and gen- 
eral welfare, viz., the reclamation from aridity of large 
portions of the lands of the State might never be accomp- 
lished if left to individual enterprise. ' ' ^ 

Owing to a long period of litigation over the consti- 
tutionality of the Wright law, it was many years before 
marked results of its operation were noticeable, but after 
all such questions were finally settled in favor of the law, 
and after various changes which experience had shown to 
be dsirable in the law, several large enterprises have been 
carried to completion with marked success. 

Some of the features of the irrigation district system 
may be mentioned, as, first, all of the rights in a common 
source of supply of water come under one management 
and control by a public corporation, whose officers are 
elected by the votes of the people residing in the district. 
This makes every citizen of the district to some extent 
responsible for the success of the enterprise, and hence 
a more interested actor in its working. Second, just as 
all of the property in a school district is taxed for the sup- 
port of the school, whether the property owner has child- 
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ren or not, 90 all of the lands in the irrigation district is 
taxed to carry on the work of the district, whether the 
land owner irrigates or not. 



OUTLINE OF LECTURE 24 

Features of Wright law continued. 

Provisions of the Colorado law. 

First steps by residents; file petition with County 
commissioners — what petition shall state. 
Duty of commissioners. Mark out boundaries. Call elec- 
tion. Who has right to vote. Who canvass vote. 
Issue order declaring organizing of district. Make 
map. 

Business of the district is now in the hands of the board. 

Powers and duties of the board. Distribution how appor- 
tioned. Meetings of the Board. 

Procedure of the Board to raise money. For what pur- 
pose they may raise money. Election. Sale of 
bonds. How secure money to pay the debt. 
Annual estimate of money needed to run district. 

Spread on the assessment roll of the county. 

Tax becomes a lien upon the land. Personal property 
not taxed for this purpose. 

If not enough water is secured how to distribute what is 
available. 

Land admitted to and let out of district. 

Affect of withdrawal ; not escape tax after issue of bonds. 

Definition of Irrigation District. 

Public corporation and municipal corporation distin- 
guished. 

Drainage law. 



LECTURE 24 

Continuing the discussion from the point at which 
we left off at our last meeting ; a third feature claimed for 
the irrigation district system is that the increased value 
that is brought to the lands wihin the district by the de- 
velopment of a system of irrigation is an ample compen- 
sation for the increased taxation necessary to develop the 
system. Men having large tracts of land have been com- 
pelled to sell off portions at first at a low price in order 
to avoid the large total of taxes which they would have to 
pay, but the remaining land has sold for so much higher 
prices as to make a large absolute gain in the end. Per- 
haps the most important feature of the system which 
emercres upon consideration is the greatly reduced cost 
to the settler. Large enterprises undertaken bv private 
capital naturally look for a comfortable profit on the 
amount invested, and this profit naturally comes out of 
the pockets of the consumers of the water. Government 
enterprises are carried on through a large corps of 'clerks 
and field-men, and others all of whom must get therr pay 
out of the enterprise, and all this must be paid by the 
water user. The irrigation district, on the other hand, is 
not to create a money profit for any person beyond the 
interest paid on bonds issued by the district. 

Utah was the first country to pass an irrieration dis- 
trict l«w, which she did in the year 1865, but the law was 
not adequate to the purpose for which it was enacted and 
little was done under it to develop irrigation. The first 
law which furnished a real acting basis was the Wrisrht 
law of California, passed in 1887. This law was amended 
at each session of the legislature for twelve or fifteen years 
after its adoption and finally a system was evolved which 
has been copied in T^holo or in part by every State which 
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has taken up this method of irrigation development. As 
the course of procedure is nearly the same in all of the 
states, it will be sufficient to give rather fully the law of 
our own State and to point out important differences, 
where they occur, in the law of other States. 

Instead of citing the law of Colorado literally, I shall 
'give an abstract of its provisions, covering only those 
features with which we are here interested. 

f The law provides that whenever a majority of the 
re^dent freeholders of a district owning lands therein 
desire to provide for the irrigation of the lands in such 
district, they may propose the organization of an irrigation 
district. When a district is formed according to law it 
may buy up the ditches and water rights already existing 
in the area included in the district, if arrangements can 
be made so to do with the owners. If such rights are not 
bought by the district, they are not affected by the fact 
of the formation of the district; they go on as they were 
accustomed to do before such district was formed. 

Having determined to form a district, the first thing 
for the people to do is to prepare a petition and file it 
with the county commissioners of the county in which the 
greater part of the land to be included in the district lies. 

The petition must state that the signers wish to form 
an irrigation district in accordance with the law, and give 
a general description of the boundariies of the proposed 
district, how it is proposed to water it, the name to be 
given to the district, and the persons, making the petition 
must name in it three of their number as a comanittee to 
present it to the commissioners. The petition asks that 
the board of commissioners establish the bounds of the 
district, and that they submit the question of final organ- 
ization to a vote of the people of the district. The peti- 
tion must be signed by a majority of the resident free- 
holders of the proposed district, who are owners in the 
aggregate of a majority of the lands therein. \ 

The petition having been presented and found regular 
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in all respects, the commissioners proceed to mark out the 
boundaries of the district. Parties whose lands have been 
included in the proposed district may appear, if they so 
desire, and show why their lands should not be so includ- 
ed, and those whose lands have been omitted may also 
appear and ask that their lands be included. 

-f The commissioners then proceed to call an election of 
the qualified electors of the district to determine whether 
the district shall be organized. You will observe that all 
of the steps taken in this whole matter are taken by the 
people, either personally or through their representatives. 

For the purposes of the election the district is divid- 
ed by the commissioners into three as nearly equal divi- 
sions as possible, each division to be an election precinct. 

The officers of the district are to be three directors, 
a secretary and a treasurer. 

Electors residing in the district are entitled to vote, 
and those not residing in the district, if voters in the 
State, may vote in that division of the district in which 
they have the largest tract of land, if they have paid 
a property tax within the district during the last year. 

The county commissioners canvass the vote and if a 
majority have voted in favor of forming the district, they 
prepare an order declaring the district to be organized, 
and also prepare a map of the district which with the order 
just mentioned is filed for record in the office of the 
county clerk of each county into which the district ex- 
tends. 

The district is now in the hands of the people and un- 
der the management of the ofBicers whom they have elect- 
ed. These officers hold office for one year, and an annual 
election is provided for. The directors having been duly 
elected and qualified meet and organize by choosing one 
of their members as president, and the appointment of a 
secretary. The board of directors have power under the 
law to adopt a seal, to manage and conduct the affairs 
and business of the district, to make and execute all 
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necessary contracts, to employ such agents, attorneys, of- 
ficers and employes as may be required, and to prescribe 
their duties, to establish equitable rules and regulations 
for the distribution of water and the use thereof among 
the owners of the land within the district, and generally 
to perform all acts necessary to carry out the intention 
of the law. '^ 

You will remember that at the time of presenting the 
original petition to the county commissioners a statement 
was required as to where the water was to come from for 
watering the district. (The district board have power not 
only to secure the water there proposed, but they may 
construct, acquire or purchase any and all canals, ditches, 
reservoirs, reservoir sites, water, water rights, rights of 
way or other property necessary for the use of the dis- 
trict, using to pay for the same the bonds of the district 
at par.) If the board proposes to make an expenditure of 
from *10,000 to $26,000 their action must be ratified by 
not 1^ than one third of the legal electors of the district, 
such ratification to be in writing ; and if they propose to 
make an expenditure of more than $25,000 they must sub- 
mit the question to the voters of the district at an elec- 
tion. 

^AU water distributed must be apportioned to each 
land owner in the ratio of the lands assessed to him in the 
district.^ 

The directors are required to hold meetings of the 
board regularly each quarter, and all meetings must be 
public. All property acquired under the law becomes at 
once the property of the district, in its corporate name, 
to be held in trust for, and it is dedicated by the statute 
to the uses and purposes for which the district was organ- 
ized, and is exempt from all taxation. Get the distinc- 
tion between the property of the individual members of 
the district and the property of the district as such. The 
property of the individual, as his farm and stock, is tax- 
able, but the property of the district is not. 
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( Ah in all enterprises of similar nature, the business 
of the district calls for the expenditure of money. The 
statute provides that for the purpose of constructing or 
purchasing or acquiring necessary reservoir sites, reser- 
voirs, water rights, canals, ditches and works, and ac- 
quiring the necessary property and rights therefor, for 
the purpose of paying the first year's interest on bonds, 
and otherwise carrying out the provisions of the law, the 
board of directors are to estimate the amount that will be 
necessary to be raised. ) They call a special election of 
the district and submit the question of whether or not the 
district shall issue bonds for the amount estimated to be 
required, and if a majority vote in favor of the bonds, the 
Board proceeds to issue them, making them in series so 
that not less than five per cent, of the bonds issued shall 
fall due in 11 years; six per cent, at the end of twelve 
years ; seven per cent, in thirteen years ; seven per cent, at 
the end of fourteen years ; eight per cent, in fifteen years, 
and so on, the whole to be paid in twenty years, interest 
on the bonds not to be greater than six per cent, per an- 
num. When the money raised by the sale of this issue of 
bonds is exhausted, the district may proceed in the same 
manner to issue other bonds. The board sells the bonds 
from time to time to secure money for carrying on the 
business of the district. In this way the people get the 
money needed, but, as so frequently happens, there is 
to come a day of settlement when the people must pay 
back this money with interest. To secure the money with 
which to pay the debt incurred by the sale of bonds, it 
is provided that there shall be an annual tax levied upon 
all of the real property in the district, and the real prop- 
erty of the district remains liable for the debt until it is 
paid. 

The board of directors of the district, on or before the 
first day of September in each year are to make an es- 
timate of how much money will be required to meet the 
maintenance, operating and current expense® for the com- 
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ing year; they certify this amount to the county com- 
missioners. The county commissioners cause the amount 
to be spread upon the assessment roll of the county aas.es- 
sor to be collected in the same manner as all other taxes 
of the state or county are collected. The assessment is 
not made to cover improvements or personal property 
vrithin the district. The tax becomes a lien upon the real 
estate the same as any tax. The county commissioners 
add to the amount estimated by the directors of the dis- 
trict to be needed for current expenses, the amount neces- 
sary to meet the payments coming due on bonds and in- 
terest for the ensuing year. The county treasurer collects 
this tax at the same time and in the same manner as other 
taxes are collected, and the law makes him the ex-officio 
treasurer of the irrigation district. Construction work in 
the district may be done by contract. 

If a sufficient supply of water is not secured to fully 
irrigate all of the lands of the district, the law makes it 
the duty of the board of directors to distribute all avail- 
able water upon certain or alternate days to different lo- 
calities, as they may in their judgment think best for all 
concerned. 

There are special provisions in the statute for admit- 
ting lands into the district not at first included, and for 
allowing lands at first embraced within the boundaries 
of the district to withdraw. If, however, land is with- 
drawn from the district after a bond issue or other in- 
debtedness has been incurred, such land must continue 
to pay its share of such indebtedness. It is of course not 
affected by indebtedness incurred after its withdrawal. 

In the other states which have adopted the irrigation 
district system, there are no features which differ other- 
wise than in some of the working details from the law as 
given above in Colorado, excepting the State of Wyoming 
which makes a radical difference in that it combines the 
law of state control with the irrigation district system. 
/ Having discussed the nature of an irrigation District 
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and given an outline of the work it is supposed to per- 
form, we may give as a definition that an irrigation dis- 
trict is a public corporation organized under the authori- 
ty of a statute of the State, for the purpose of appropriat- 
ing, regulating, controlling and distributing water ^r ir- 
rigation, by the owners of the lands to Ife irrigated. ^ 

( Notice that it is a public corporation. ) Oorporaxions 
are divided in law into private and public. A private cor- 
poration is conducted for the private interests of its stock- 
holders. \A\l corporations intended as agencies in the ad- 
ministration of civil government are public") Thus an in- 
corporated school district, or county, as well as a city, 
is a public corporation. The city is called also a munici- 
pal corporation. Every municipal corporation is a public 
body, created for civil or political purposes ; but all public 
corporations are not munieijial bodies. The functions of 
an irrigation district are public; it serves the interest of 
a public ; there is nothing of a private nature in any of its 
operations. 

/An irrigation district may be dissolved on petition of 
a majority of the voters of the district filing a petition 
showing that all of the debts of the district have been 
paid and that no interests will suffer by such dissolution. \ 

There is a subject which while it does not have to do 
with irrigation, the application of water to lands, will be 
more in place in this course of lectures than in any other 
course of study given in the college; hence I shall take up 
the matter of drainage, the removal of water from lands. 

Had it been suggested in the days of the early set- 
tlement of the State that the time would come when the 
legislature would be called upon to enact laws for the 
drainage of large bodies of land within the State by 
joint public action, the general condition of aridity would 
have been taken as a guaranty that no such action could 
ever be required. The application of water to lands lying 
well away from and above the river bottom has led, how- 
ever, to the accumulation of water in low places below 
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the irrigated lands and the converting of large tracts of 
once valuable farming land into swamp and so wide ex- 
tended is this damage in some portions of the State that 
the injury can be successfully repaired only by the com- 
bined effort of a whole community. 

Recognizing this fact, the legislature of Colorado in 
19(X3 enacted a law known as the drainage law. This law 
is as follows : 

** Whenever any person, company or corporation de- 
sires the construction, enlargement or extension of a 
ditch, drain or water course, for the purpose of draining 
and reclaiming seeped or marshy land, they shall file with 
the board of county commissioners of the county or coun- 
ties in which such improvement or improvements are to 
be located, a petition signed by one or more of the land 
owners who own or represent the major portion of the 
land which would be affected by the proposed improve- 
ment. ' ' 

It is required that the petition show the necessity of 
and the benefits to be derived from the proposed works, 
and name the counties in which the laJid to be drained 
lies, and the namjcs and addresses of the owners of the 
land, and there must be attached to the petition a iiiap or 
plat showing approximately the location, direction, size 
and length of the proposed drain, or ditch. 

The conunissioners appoint a board of viewers, three 
disinterested residents of the county, who choose an engi- 
neer to accompany them. This board of viewers go over 
the proposed line of the drain and make such surveys as 
are necessary to arrive at a fair conclusion as to the de- 
sirability, feasibility and cost of the drain, and make their 
report to the county commissioners. If the report is to 
the effect that the proposed work is not feasible the peti- 
tion is denied ; but if found feasible and of use and benefit 
and to be desired by owners of a major part of the lands 
affected, the viewers include in their report a recommen- 
dation of the method to be pursued in prosecuting the 
work, and submit plans and specifications for the letting 
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of contracts and fix and recommend the proportionate as- 
sessment for each tr^t of land affected. Any person not 
satisfied with the report of the viewers may take the mat- 
ter before the district court for adjustment. If the per- 
sons to be affected by the work to be done, wish to do the 
work themselves the viewers decide upon the proportion- 
ate share of the work each should do, and each party 
gives bond to insure the completion of his part of the 
work. If the work is not done by the parties interested, 
the county commissioners advertise for bids and the con- 
tract is let to the lowest responsible bidder. When the 
work is completed and accepted, the county commission- 
ers determine the total cost, damage, and. other expense 
and divide the amount among the several tracts of land 
affected, and certify to the county assessor a list of the 
lands affected, the total amount to be assessed against 
each, with all of the credits for work or damage due the 
owner of each tract, and the assessor enters the net as- 
sessment against each tract lying in his county, and the 
county treasurer collects the amount along with other 
taxes against the land. "When the contractor completes 
a work of this nature, the county commissioners draw a 
voucher against county funds to pay for the work and the 
county is reimbursed from the tax collected as stated 
above. The right of eminent domain is extended to work 
of this nature. 

In 1911, the legislature passed an Act providing for 
the organization of drainage districts. In the first sec- 
tion of this Act the legislature says: **It is hereby de- 
clared by this general assembly that tlie reclamation by 
drainage of lands not at present cultivable or useful or 
fully so will be conducive to the public health, conven- 
ience, utility or welfare, and the owners of agricultural 
lands susceptible of drainage by the same general system 
of works may propose the organization of a drainage dis- 
trict, by presenting to the board of county commissioners 
of the county, where the larger portion of said lands lie, a 
petition giving the name of the proposed district, and 
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praying that the board of county commissioners cause 
the question of the organization of said district to be sub- 
mitted to a vote of the owners of said lands lying within 
the boundaries thereof, or a drainage system may be 
established without election." 

If the prayer of the petitioners is that a drainage 
system may be established without holding an election 
and it appears that a large portion of the land that will 
be benefited by the proposed drainage system^ is un- 
occupied land or so many of the owners of the land to be 
benefited are not resident upon the laud, that an election 
would be impracticable, the board of county commis- 
sioners may cause a system of drainage to be constructed 
and may exercise all of the powers which, under the law, 
a board of directors of a drainage district might exer- 
cise. During such control by the commissioners, the resi- 
dents o:^ the section of country affected by the work may 
at any time petition to have an election held and a drain- 
age district organized, thus taking it out of the hands of 
the county commissioners. 

The petition above spoken of must be signed by a 
majority of the owners of the lands to be affected, 
whether they are residents or not, who shall be the own- 
ers of a majority part of the land? affected. It must con- 
tain a general description of the proposed boundaries of 
the district, and be accompanied by a map-, showing the 
general plan of the work, and the names of the owners of 
land to be affected, and a general description of the 
method to be adopted for the drainage of the lands. The 
petitioners are to name three of their number to present 
the petition. We will continue this subject in our next 
lecture. 



OUTLINE OF LECTURE 25 

Steps to complete organization of Drainage District. 

Amendment of 1913 ; note how it differs from Act of 1911. 

Private enterprises in irrigation form a larger aggregate 
than all others. 

Difference between purpose of private and public cor- 
porations. 

What required when three or more persons join to de- 
velop irrigation works. 

Time for commencing and completing work. 

How raise funds; proviso. Care of ditch. 

How companies may unite. Length of corporate life. 

Right to take water for storage in reservoirs. 

Water may be stored — when. 

Reservoir company may construct ditches. 

Dam more than 10 feet high, state engineer. 

Company liable absolutely for damage. 

When subject to supervision of State Engineer. 

Complaint how treated. 

When County Surveyor may act. His duties in such 
cases. 

Duty of owners when ditch crosses public road. 

Rule of last comer. 
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Ldmit of right as to quantity of water. 

When storage is forbidden. Law as to distinct Irrigation 
season. Affect of recent decisions upon old notions 
in this matter. 

How first view appears to be supported by statutes in 
Colorado. 

Duty of user to see that he gets no more than he is en- 
titled to. 

Right to continue to purchase water. 



LECTURE 25 

Let us suppose a petition to have been regularly filed 
with the county commissioners, an election held and the 
vote showing a desire to organize a drainage district. We 
will follow the steps to be taken to complete the organiza- 
tion, and the manner of doing the work for which the dis- 
trict is formed. 

The board of commissioners have a sitting to hear 
applications to have lands included in the proposed 
boundaries of the district removed therefrom, and, also, 
to hear from those who may wish to have their lands in- 
cluded in the district. At the election there have been 
elected three directors of the district. 

The vote polled at the election is canvassed by the 
county commissioners and they make an order declaring 
that said drainage district is duly organized under the 
name given in the original petition. This order is filed 
for record with the county clerk of each county into 
which the district extends. The directors elected enter 
at once upon the duties of their office, which duties are 
to have the care and management of the affairs and busi- 
ness of the district. The board may cause surveys to be 
made for ditches and drainage works and rights of way, 
and work necessary for the district to be laid out; con- 
structed, purchased and acquired, by condemnation or 
otherwise, but they cannot let a contract for an amount 
above $5,000 until it has been approved and ratified by 
the owners of a majority of the land in the district, and 
no contract involving an expenditure of more than $10,- 
000 shall be incurred until the same has been submitted 
to a vote of the whole district and received a majority 
vote in its favrfr. The board is required to hold meet- 
ings at least once each quarter, which meetings must be 
public. All property acquired for the use of the district 
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is held in the name of the district, and held in tru»t for 
the uses and purposes of the law establishing such dis- 
tricts. The county treasurer of the county where the of- 
fice of the district is located is ex-officio treasurer of the 
district, and is liable under his offical bond for the safety 
and disbursement of the funds of the district. He col- 
lects all assessments and moneys belonging to the district, 
and pays them out on the order of the district board. At 
each regular meeting of the board of directors of a dis- 
trict the treasurer reports the amount of money on hand 
belonging to the district, the amount received since his 
last report, and the amount paid out. 

The board of directors on or before the first of July 
each year make an estimate of the amount of money re- 
quired to meet the current expenses of the coming year, 
including the cost of construction, maintenance, operat- 
ing and ordinary expenses, deficiency in the payment of 
expenses already incurred and bond interest unpaid, and 
i\x. the amount per acre necessary to be, assessed against 
the lands of the district to pay the amount of the estimate, 
and they enter an order that each tract of land within the 
district be assessed at that rate. 

The letting of contracts for drains and other work of 
the district, the raising of money on the bonds of the dis- 
trict, the collection of moneys pro rata on the lands of the 
district to pay the bonds and interest thereon, the col- 
lection by the assessor of the county, and the establish- 
ment of a tax lien upon the lands, all of these features are 
exactly similar to the same features in the business of an 
irrigation district already thoroughly explained. 

The law forbids any director of a district to be in any 
manner interested in any contract let for district pur- 
poses. 

The water that may be gathered is made the property 
of the drainage district. 

Whenever the owners of lands which may require a 
combined system of drainage shall unanimously and 
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mutually agree upon a system of drainage and the char- 
acter of the work necessary to be done to drain their 
lands, they may reduce tiieir agreement to writing 
specifying the boundaries of the tract proposed to be in- 
cluded in their work, and upon filing this agreement with 
the county commissioners they are to be recognized as a 
voluntary drainage district. 

In 1913, the legislature of Colorado passed an Act 
amending the Act which I have just reviewed. The 
amendment calls for a more detailed statement of the con- 
ditions of the lands to be drained by the proposed dis- 
trict, and provides tests to determine who shall have a 
right to vote at the election called to determine whether 
a district shall be formed. 

The later Act also requires that the lands in the 
drainage district be classified according to the aimount of 
benefit they will derive from the proposed work and that 
the tax to be levied be apportioned among the lands in 
proportion to such benefit. 

Other amendments have to do with questions of prac- 
tice which I have not believed should be considered in this 
course of lectures. 

I have now passed in review all of the methods of 
developing, handling and controlling water by public cor- 
poorations, as far as the time we have to devote to the sub- 
ject will permit. There remains to be considered the mat- 
ter of control by private water companies and individuals, 
and the law as it applies to such organizations. 

While the General Government, under the various 
Congressional Acts has expended large amounts of money 
in the development of irrigation, and the various States, 
through the establishment of irrigation districts have 
aided very largely in the same direction, the fact remains 
that the greatest amount of development has been from 
the investment of private capital. The enterprises un- 
dertaken by individuals and private corporations are not 
so large as those undertaken by the Government, but their 
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very large number forms an aggregate greatly in excess, 
when measured in acres reclaimed, of all public efforts 
combined. 

(These private corporations, it will be remembered, 
difra: fundamentally from public corporations, in that 
they are organized for the purpose of serving the ends of 
the incorporators in their private capacity, either in the 
development of water for the u sjg of their -stockholders., 
or for the purpose of making a money profit. These com- 
panies are variously known as irrigation companies, ditch 
companies, ditch and canal companies, reservoir com- 
panies. ^ When individual irrigators had carried the work 
of appropriation of water to the extent possible with the 
means at their command, a point was reached where 
further development would require larger investments of 
money and longer waiting for returns upon the invest- 
ment than had hitherto been necessary. The pioneer ir- 
rigators had demonstrated, under many serious conditions 
of unfamiliarity with the work in hand, that money wisely 
invested in irrigation could be as safely counted up6n t6 
yield good and regular returns upon the investment as 
though ventured in lines of business long familiar to cap- 
italists. Experience had shown that even through the 
loose soil of our arid plains canals could be constructed 
for many miles and that water could be carried great dis- 
tances without the loss by seepage and evaporation of 
more than a relatively small part of the volume taken 
from the river. Experience hfid shown, also, that lands 
lying above and at a distance from the river bottoms were 
as fertile when watered as those lying close to the river 
banks. 

When it was sought to interest capital, which of 
necessity had to be looked for in the East where little 
was known of irrigation, the most difficult obstacle to be 
overcome was the entire ignorance of the whole proposi- 
tion among Eastern capitalists. In many places the in- 
vestment of capital in irrigation enterprises had of neces- 
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sity to precede settlement, because the settler could not 
hope to force or coax a living out of the soil before the 
water had been brought to it. Recognizing the import- 
ance in the development of the country of the encourage- 
ment of capital to undertake large irrigation enterprises, 
the different State legislatures early passed statutesi to 
protect such investments of capital to define the rights 
and duties of private irrigation corporations. 

Under the statutes of Colorado when a corporation 
is formed there must be filed with the Secretary of State 
a statement giving the corporate name of the company, 
the objects for which it is incorporated, the amount of its 
capital stock, the term of the company's existence not to 
exceed twenty years, the number of shares into which the 
capital stock is to be divided, the number of directors, 
and the names of those to act as directors for the first 
year of the coanpany's existence, and the location of its 
principal place of business, and the counties in which the 
business of the corporation is to be carried on. 

When any three or more persons associate under the 
law of the State to form a corporation for the purpose of 
constructing a ditch, reservoir, pipe line, or any part 
thereof, for the purpose of conveying water from any 

natural or artificial stream, to any 

lands, or storing the same, they are required to add to the 
information noted above the further information of what 
stream, channel or source they propose to take water 
from, the point or place at or near which the water is to 
be taien out, the location as near as may be, of any reser- 
voir intended to be constructed, the line as near as may 
be, of any ditch or pipe line intended to be constructed, 
and the use to which the water is intended to be applied. 

A company formed for the purposes above named is 
required to commence the work on the ditch or other 
structure named in their statement, within ninety days 
from the date of filing the statement, and to prosecute 
their work with diligence, until it is completed, and it is 
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provided that the time of completion of the work shall not 
be extended • beyond two years from the time of com- 
mencement; failure to commence within ninety days, or, 
to complete the work within such two years works a for- 
feiture of all right to the water claimed. The statute con- 
tains a proviso that in case the company is formed to (Con- 
struct a ditch for domestic, agricultural, irrigation, mill- 
ing or manufacturing purposes, it shall have three years 
in which to complete its work. With the restriction that 
all prior rights must be respected and not interfered 
with, such a company is given the right to run the water 
from the stream, through its ditch or pipe line, and store 
the same in any reservoir of the company when not needed 
for immediate use. 

The law provides that the company may assess its 
capital stock to secure a fund with which to carry on the 
business of the company, but all such assessments must 
be uniform on all of the stock, and must be voted for by 
the stockholders. 

Every such company is required to keep its ditch in 
good coiidition so that the water shall not be allowed to 

escape to the injury of any road, ditch or 

other property. 

Where two or more companies deriving their supplies 
of water from the same source or sources wish to consoli- 
date their interests, and unite their respective companies 
under one name and management, they may do so by 
filing a certificate of that fact in the office of the Secre- 
tary of State, and a duplicate of such filing in the of- 
fice of the county clerk of the county in which the com- 
pany formed by the consolidation has its principal office. 
A ditch company cannot carry on its corporate life under 
its original papers for a greater time than twenty years, 
but^ upon the termination of that period it may renew 
its corporate life for another twenty years. 

The right to take water from the streams of the 
State for storage in reservoirs is given by the statute 



316 LAW OF IRRIGATION 

which says in substance that persons desirous to construct 
and maintain reservoirs, for the purpose of storing water, 
shall have the right to take from any of the natural 
streams of the State and store away any unappropriated 
water not needed for immediate use. They have the right, 
also, to construct and maintain ditches for carrying such 
water to and froon reservoirs, and to condemn lands for 
right of way for ditches. We have already seen that if it 
proposed to build a dam or embankment more than ten 
feet high they must submit their plans to the State Engi- 
neer and get his approval before proceeding with the 
work. 

Owners of reservoirs are made liable for all damages 
from leakage or overflow of the waters from such reser- 
voirs, as well as for damage done by floods caused by 
breaking of the embankments of the reservoir. There is 
no expression in the statute by which the owners of the 
reservoir may claim to be relieved from damage in such 
cases because of the occurrance of an unusual flood, or 
other unforseen conditions. The party who constructs a 
reservoir does so at his peril and must practicallv guaran- 
tee others from damage. 

A reservoir to hold more than 75,000,000 cubic feet 
of water or with a dam over ten feet in height, or cover- 
ing an area of more than twenty acres must be built under 
the supervision of the state engineer, and it is not to be 
filled with water until the state engineer gives to the 
owners of the structure a written statement of the work 
of construction and the full completion thereof together 
with his acceptance of the work. 

The state engineer is required to determine each 
year the amount of water which it is safe to impound in 
the different reservoirs of the state, and it is unlawful to 
run into any reservoir any more water than the amount 
decided upon by the state engineer. If more than such an 
amount is stored it is the duty of the water commissioner 
to draw the excess off and close the inlet to the reservoir. 
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.If complaint is made by any three or more persons 
residing or having property so located that a break in the 
reservoir embankments would endanger such property 
they may complain to the state engineer that the reservoir 
is in an unsafe condition or that it is being filled to an 
extent to render it unsafe, and the state engineer is re- 
quired to examine the reservoir at once and determine if 
there is any threatened danger, and if he finds that there 
is he must cause the filling to be stopped, or, if he deeims 
it necessary, he may order the water in the reservoir to 
be drawn off. 

The law provides that it shall be the duty of the 
county surveyor of eaeh county, upon the request of the 
owner to ten or more acres of arid land in his county, to 
locate and survey an available site for a reservoir on such 
land, such reservoir to be used on such land for the stor- 
age of water to be used thereon or contiguous thereto and 
such reservoir to be of capacity to hold water enough to 
irrigate at least ten acres of such land. The owner of the 
land must begin construction of the reservoir within 
thirty days after the survey is made and must work con- 
tinuously on it until it is finished, and the work of con- 
struction of the dam and the outlet must be done under 
the direction and supervision of the county surveyor. 
When the work is completed the county surveyor is re- 
quired to file a plat giving size, location and place of 
use of the reservoir and its contained water. The county, 
commissioners approve the plat, and the owner mast use 
it and keep it in repair. All such reservoirs so con- 
^structed in any county are to be inspected each year by 
the county surveyor, who is to file with the county com- 
missioners a written report showin*g whether such reser- 
voirs are being used, the condition of the dam and outlet, 
and if he finds a reservoir to be in an unsafe condition he 
IS to notify the owner, who must proceed at once to put it 
in a safe condition. 

Where a ditch crosses any public highway, or any 
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public traveled road, the owners are required to put -in a 
good substantial bridge, not less than 14 feet wide; if, 
however, a ditch is in position and a road is constructed 
across it the county or the parties for whose use the road 
is constructed have the duty of putting in the ditch and 
maintaining it in repair. The general rule in such cases 
is that the last comer must leave the first comer in as good 
condition as he found him and maintain that condition. 

During the summer season, it is unlawful for any 
person to run through his irrigation ditch any greater 
quantity of water than is absolutely necessary for irri- 
gating his land and for domestic and stock purposes, it 
being the intent and meaning of the law to prevent the 
wasting and useless discharge and running away of 
water. 

Owners of reservoirs have not the right to store any 
water in such reservoirs during the time that such water, 
is required in senior ditches for immediate use for direct 
irrigation or for storage in reservoirs holding senior 
rights. It has long been the accepted belief in this state 
that there is a recognized irrigation season as distinguish- 
ed from an equally well recognized storage season, and the 
custom has been to consider that from the first of April in 
each year to the first of November the public waters were 
not to be stored, excepting in the case where an appro- 
priator wished to store the fllood waters to which he was 
entitled in the early part of the season to use them on late 
crops grown in the latter part of the season, but that from 
November first to April first, available water might b^ 
stored and that no claim could be made for it during this 
period for direct application to the land. In a recent ease 
the Court of Colorado has decided that there is no season 
or time in the year when a person having an appropriation 
for direct irrigation may not demand his water as against 
storage claimants dating junior to him on the river. The 
logical result of this must be that if parties who have no 
storage rights wish to continue to run water upon their 
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lands all winter, even though such action may result in 
the ultimate injury to their land, they may do so and thus 
prevent the storage of water in reservoirs. The view just 
given of the division of the year into two distinct seasons, 
an irrigating and a storage season, would seem to be in- 
directly sanctioned by the section of the statute which 
reads, ** Every person or company owning or controlling 
any canal or ditch used for the purpose of irrigation and 
carrying water for pay, shall, when demanded by the 
users during the time from April first, until November 
first, in each year keep a flow of water therein, so far as 
may be reasonably practicable for the purpose of irriga- 
tion, sufficient to meet the requirements of all such per- 
sons as are properly entitled to the use of water there- 
from, to the extent, if necessary, to which such persons 
may be entitled to water, and no more. ' ' Anol^her section 
of the law reads, * * The owners, or persons in control, of 
any canal or ditch used for irrigation purposes, shall 
maintain the same in good order and repair, ready to re- 
ceive water by April 15th, in each year, " 

There is a provision of the law which seems to take a 
higher vi^w of the innate virtue of men than common ex- 
perience would seem to justify; it reads as follows, **It 
shall be the duty of every person who is entitled to take 
water for irrigation purposes from any ditch, canal, or 
reservoir, to see that he receives no more water through 
his headgate, or by any ways or means whatsoever, than 
he is entitled to, and be shall, at all times, take every pre- 
caution to prevent more water than he is entitled to, com- 
ing upon his land. If such person finds that he is getting 
more water than he is entitled to, either through his head- 
gate or by means of leaks, he must take steps to prevent 
such excess coming upon his land/' 

Except in those cases where a stockholder in a ditch 
has gold his stock and thus parted with his right to use 
water from the ditch, a person who has purchased and 
used water for his lands from any ditch or reservoir, and 
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has not ceased to do so with intent to secure water frcwn 
another source, shall have the right to continue to pur- 
chase water as he has been doing by offering the price es- 
tablished for water in such ditch or reservoir. This means 
that after having allowed a man to buy water for a time 
a company shall not, while they still have water to sell, 
arbitrarily cut him off from the supply. 
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LECTURE 26 

' Irrigation commenced in Colorado in a small way, as 
early as the early 60 's and by the year 1879 had increased 
to such an extent that upon some of the streams of the 
state the supply of water was nearly if not quite all ap- 
propriated. Little attention had been given to making a 
record of the dates of appropriation, or the amounts of 
water claimed by the different appropriators. Acting 
upon the principle that diversion and application to a 
beneficial use established the right, and that he who is 
first in time is first in right, and that actual user was 
sufficient notice to all, of the claims of the appropriator, 
nothing more was deemed necessary to protect a person 
for all time in his rights to the use of the water as against 
all later cooners. But the time came when the demands 
upon a stream could not all be satisfied unless some deter- 
mination could be had of the exact amount to which each 
party was entitled. Litigation commenced in which later 
comers on the stream attempted to set a limit to the 
amount a person might claim by reason of his prior ap- 
propriation. 

To arrive at a basis of determination, and to secure a 
record whereby future litigation might be avoided, the 
legislature, in 1879 passed an Act having for its object the 
adjudication of all existing rights and the creating of a 
record which might be referred to at any time to deter- 
mine how much water a person may claim upon any given 
appropriation, the date from which his appropriation 
was to be recognized, and the amount of water whicb had 
been appropriated from the stream prior to his coming 
upon it. 

This statute provides that, **for the purpose of hear- 
ing, adjusting and settling all questions concerning the 
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priority of appropriation of water between ditch com- 
panies and other owners of ditches drawing water for ir- 
rigation purposes from the same stream or its tributaries 
within the same water district, and all other questions of 
law and questions* of right growing out of or in any way 
involved or connected therewith, jurisdiction is hereby 
vested exclusively in the district court of the proper 
county." 

*'In order that all parties may be protected in their 
lawful rights to the use of water for irrigation, every per- 
son, association or corporation owning or claiming any 
interest in any ditch, canal or reservoir, within any water 
district, shall, on or before the first day of June, 1881, 

file with the clerk of the district court a 

statement of claim, under oath, which shall contain the 
name or names, together with the postoffice address of 
the claimant, a description of the ditch, canal or reser 
voir as to location of headgate, general course of ditch, 
the name of the natural stream from which the same 
draws its supply of water, the length, width, depth, and 
grade of the ditch, as near as may be, the time, fixing a 
day, month and year as the date of the appropriation of 
water by original construction, also by an enlargement or 
extension, and the amount of water claimed by or under 
such construction, enlargement or extension, and the pres- 
ent capacity of the ditch, canal or feeder of reservoir, and 
also the number of acres of land lying under and beino: o^ 
proposed to be irrigated by water from such ditch, canal 
or reservoir." 

Provision was made for the wide and long continued 
publication of the provisions of the statute in order that 
all parties interested might appear in court with their 
proofs to secure an adjudication of their rights by June 
1st. 1881. 

Many years had elapsed since the oriofinnl appropria 
tion in many cases and witnesses had passed away. 
Changes had been made in the location and size of the 



324 LAW OF IRRIGATION 
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original ditches, and the amount of water claimed was 
found in many instances to be sufficient if regularly ap- 
plied to the body of land for which the appropriation was 
sought to be established to convert the entire body of 
land into a respectable lake. The Court heard all tes- 
timony, or in cases where too much time of the court 
would have been consumed in the hearing a referee was 
appointed to take testimony. It was sought to ascertain 
just how much land each claimant had been accustomed 
to irrigate from the appropriation, how large his ditch 
was, and when he began to use water. The principle 
recognized being that no more water could in any case 
have been appropriated than was put to a beneficial use, 
and that while a ditch too large for such use could not 
determine the size of the appropriation, the appropriation 
could certainly not be larger than the ditch had been able 
to carry, the courts arrived at an equitable apportion- 
ment of the water arniong the many claimants. 

The statute further provided that, * * The district court 
shall number consecutively a ad in the order of time 
proved for the priorities, all water rights adjudicated, de- 
signating the amount of each appropriation in cubic feet 
per second of time; and shall specifically state the par- 
ticular purpose for which ea^ih appropriation is granted, 
that is, whether for power or manufacturing purposes, 
domestic use, storage purposes, or any other beneficial 
use. ' ' 

Cases which did not get into court at the time ap- 
pointed for the original hearing and cases arising from 
appropriations made after the first adjudication may be 
brought into court for adjudication by petition to the 
district court. 

The court reduces his finding to the form of a decree 
which decree becomes the authority by which the state 
ensrineer and his subordinates are to distribute the waters 
of any stream. 

There is much in the statute which has to do with 
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the manner in which the cooirt or the referee is to con- 
duct the hearing, and much that has to do with mere de- 
tails of practice, hut as my object is to give only such a 
discussion as will enable you to know the law, and not to 
befog you with matters addressed especially to the prac- 
ticing lawyer, I omit all such parts of the statute. 

Any person not satisfied with the finding of the dis- 
trict court in a matter in which he has an interest may ap- 
peal the question to the supreme court of the state, and 
this court has the power, if it thinks, upon hearing of the 
case, that the district court has not made the proper find- 
ing, to make the decree which the district court should 
have made, or it may direct the district court to amend its 
decree. 

After four years from the rendering of the decree of 
the district court the right of appeal is cut off and the ad- 
judication cannot be thereafter attacked. 

There is a class of canals and reservoirs known as 
** state canals and reservoirs'' which claim a portion of 
our attention in the discussion of this whole subject. 

In 1889, the legislature passed an Act, which begins 
as follows, **For the purpose of reclaiming, by irrigation, 
state and other lands, and for the purpose of furnishing 
work for the convicts confined in the state penitentiary, 
the board of commissioners of the state penitentiary is 
hereby authorized to locate, acquire and construct, in 
the name of and for the use of the State of Colorado, 
ditches, canals, reservoirs and feeders, for irrigating and 
domestic purposes, and for that purpose may use convict 
labor of persons confined as convicts in the state peni- 
tentiary at Canon City." 

It was made the duty of the state engineer to survey 
and lay out, under the direction of the board, a ditch or 
canal on the most feasible route on either side of the 
Arkansas River, which should be of sufficient capacity to 
cover at least thirty thousand acres of good arable land 
between Canon City and Pueblo. Only one ditch or 
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canal was to be commenced at a time atid this was to be 
finished before another was commenced. 

The title of all ditches so constructed was to vest in 
the state. The board was to lease water rights, and the 
money derived from the venture was to be turned into 
the state treasury. The whole scheme was rather Utopian, 
few results have been secured. 

With relation to the duty of one of several persons 
using a ditch as a neighborhood matter there being no in- 
corporation, as happens very often with a small ditch, 
especially with a lateral from the main ditch, the law of 
Colorado reads as follows, *'A11 co-owners of unincor- 
porated irrigating ditches shall pay for the necessary 
cleaning and repairing of such ditches in the proportion 
that their respective interests bear to the total expenses 
incurred in said cleaning and repairing. Provided, that 
any such co-owner may perform labor in cleaning and re- 
pairing such ditch, equivalent in value to his or their 
share of such expenses as aforesaid; Provided, No co- 
owner shall be held liable for cleaning or repairing any 
ditch below the point from which he takes his portion of 
the water." 

**Upon failure of any one or more of several co-own- 
ers upon written request of the owners of one-third of the 
carrying capacity to assist in cleaning and repairing 
such ditch, the other co-owner or co-owners shall proceed 
to clean and repair the same, and shall keep an accurate 
account of the costs and expenses incurred; and shall 
upon completion of such work deliver to each of such de- 
linquent co-owners, his agent, lessee or legal representa- 
tive an itemized statement of such cost and expense. 

**The co-owners of any such ditch who shall clean 
and repair the same shall have a lien upon the interest in 
such ditch owned by such delinquent co-owner for his 
proportion of such cost and expenses. ' ' 

The person or persons entitled to such lien may file 
their claim in the office of the county clerk within thirty 
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days after the completion of the work, showing when the 
work was done and the cost and expenses of the work. 
This lien is assignable to any person, and at any time 
within six months of the filing of the statement may be 
sued upon and judgment taken for the full amount of the 
claim, and a lien established against the interest of the 
delinquent party in the ditch; the judgment, however, 
cannot be satisfied out of any other property of the de- 
linquent than his interest in the ditch. If the interest in 
the ditch is sold to satisfy the judgment, the delinquent 
has a right of redemption. After a lien has been estab- 
lished and the interest sold, the delinquent has no longer 
a right to use the ditch unless he redeems from the sale. 

A statute of Colorado provides that ''All ditches used 
for the purpose of irrigation, and that only where the 
water is not sold for the purpose, of deriving a revenue 
therefrom, be and the same are hereby declared free from 
all taxation, whether for state, county or municipal pur- 
poses." 

Such ditches as those referred to in this section of the 
law are not required to pay a tax under the income tax 
law of the state, or that of the United States ; but a reser- 
voir company is taxed for the land occupied by its reser- 
voir, for general purposes and also under the special 
statutes of the state and nation. 

A statute of the state enacted to protect laboring 
men against being obliged to receive their pay for work 
done, in certificates payable at a company storts, or In any 
other manner than in cash, is very specific in its protec- 
tive provisions, and to prevent a construction being put 
upon the statute not within its intent and purpose there 
is one section with which we are interested here. This 
section reads, ''That the provisions of this act shall not 
be construed to prevent ditch, canal and reservoir com- 
paines from contracting or issuing orders or warrants pay- 
able at future dates in lawful money of the United States, 
for labor performed or services rendered for it or to con- 
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tract for and pay for the same in the capital stock of such 
companies, or water rights or privileges for water con- 
nected with the same. ' ' 

We have now traversed the field marked out for our 
exploration at the beginning of these lectures. The sub- 
ject of irrigation law, like the law of any branch of hu- 
man activity, is not a fixed thing whose dimensions may 
be measured, and which having been measured and ex- 
amined in detail may be laid aside as a subject which will 
require no further study. It is a growing mass of rules 
deduced from the experience of mankind in a particular 
field of activity. Many of its underlying principles have 
been fairly well worked out and correlated with other 
branches of the law; many still remain to be studied. 
The fundamental thought in all of the development of the 
subject is that the subject everywhere concerns the inter- 
ests of many people, and to so balance the equities as to 
secure to each the full measure of enjoyment of his rights 
while not infringing upon the equal rights of others has 
been a question with which the soundest legal minds of 
two generations of our pyeople have been engaged. 

There are many topics directly connected with our 
subject which, because of our lack of time as well asi be- 
cause of the want of proper preparation to comprehend 
them, have been perforce omitted. The whole subject of 
corporations in their relation to the acquiring of water 
rights and their administration of irrigation enterprises 
has been left out with only a passing notice. Thisi branch 
of the subject might well occupy the attention of the class 
for as much time as I have given to the whole subject. 

Wherever a law points out a duty, or establishes a 
right it provides a remedy for him who is deprived of 
that right, and a punishment for him who neglects or re- 
fuses to perform that duty. All along in connection with 
every feature of the subject which I have discussed there 
is to be found a statement of the penal side of the law. 
Recognizing that penalties are not provided for him who 
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seeks to obey, but rather for the one who is willing to 
violate the injunction of the law, and hoping that you 
will rank yourselves with the first of these classes, I have 
spent no time in calling your attention to the *'thou 
shalt," and the '*thou shalt not,'' of the law. 

The chief object of the course of study has been to 
give you such a knowledge of the substantive law of irri- 
gation as to enable you as citizens of the country to know 
what you have a right to expect from your neighbor, and 
from the administrative officers of the State when you 
seek to acquire rights to the use of water for irrigation, 
as well as to inform you as to what your neighbors and 
fellow irrigators have a right to expect of you. There is 
no right inhering in the status of citizen which does not 
have closely correlated with it a corresponding duty rest- 
ing upon him who seeks to exercise the right. The funda- 
mental principle of society is expressed in the injunction 
to **live and let live.'' 

To get to know the facts of the law which are to be 
your guides as citizens of the world is important, in what- 
ever walk of life you may be placed; but to cultivate a 
ready desire to obey the law, and to recognize the equal 
right of all to the protection of the law is at once the 
most difficult as well as the most important duty of a 
citizen. 

It frequently happens that a person not possessed of 
complete engineering knowledge of such subjects wishes 
to compute the amount of water passing over a weir. 
With a view to aiding such persons, I append the table 
given on the following page. 
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How to Ufle tke Weir Table 

If you want to know the depth of water in inches 
which should flow over a weir in order to give a certain 
volume of water in cubic feet per second, divide the num- 
ber of cubic feet required, by the number of inches that 
the weir is wide. 

Example — Suppose you want to deliver two and a 
(|uarter cubic feet per second (2.25) over a weir 24 inches 
wide; divide the 2.25 by 24, thus: 

24) 2.25 (.09375 Search in the table for the figures 
2.16 .09375, or the figures that come the near- 

est to these, which are .0935. On either 

90 the right or left hand side of the 

72 table, in a line with these figures, un- 

der the column headed inches, will be 

180 found the figure 5, and at the top of 

168 the column in which the figures .0935 

are found will be found 13-16, which 

120 means that the depth required over 
120 the 24-inch weir is 5 13-16 inches to 
give the 2.25 cubic feet per second. 

We allow one cubic foot and forty-four one-hundreds 
(1.44) per second for irrigating eighty acres, or nine one- 
hundredths (.09) for each five acres, or seventy-two one- 
hundredths (.72) for forty acres. 
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W«r Tatle 



From 2=clh. 3-2, a modification of Francis' formulae 
2=c (1. oinh) h3-2 c=3.33, l=length of weir in feet, 
h=depth of water in feet. 



In. 





1-16 


1-8 1 


3-16 i 

1 


1-4 


5-16 


3-8 


7-16 







.000104 1 


.000294 


.000541 


.000834 


.001165 


.001532 


.001931 


1 


.006672 


.007308 


.007961 


.008634 


.009325 


.010035 


.01076 


.0115 


2 


.01887 


.019765 


.02067 


.02159 


.02252 


.023465 


.02442 


.025395 


3 


.03467 


.03576 


.03686 


.03797 


.039095 


.04023 


.04137 


.04253 


4 


.05338 


.054635 


.0559 


.05718 


.05847 


.05975 


.06106 


.06237 


5 


.0746 


.076 


.07742 


.07884 


.08027 


.0817 


.08315 


.0846 


6 


'.09806 


.0996 


.10115 


.1027 


.10426 


.10582 


.10703 


.1090 


7 


.12357 


.12523 


.1269 


.1286 


.13025 


.13194 


.13364 


.13534 


8 


.15098 


.15275 


.15453 


.15632 


.15811 


.15991 


.16172 


.16353 


9 


.18016 


.18204 


.18392 


.18581 


.18771 


.18962 


.19153 


.19345 


10 


.211 


.213 


.21497 


.21696 


.21897 


.22097 


.22298 


.225 


11 


.24343 


.24551 


.2476 


.24968 


.2518 


.2539 


.256 


.2581 


12 


.2774 


.27954 


.28171 


.2839 


.28608 


.2883 


.29047 


.29268 


13 


.31275 


.31501 


.31728 


.31954 


.32182 


.3241 


.3264 


.32867 


14 


.34953 


.35187 


.35422 


.35657 


.35893 


.3613 


.36365 


.36604 


15 


.38764 


.39006 


.3925 


.39493 


.39737 


.39981 


.40227 


.40472 
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1 1-2 


1 
9-16 


5-8 


11-16 

1 


3-4 


13-16 


7-8 


15-16 





f .002359 


.002815 


.003297 


.003803 


.004334 


.00487 


.005461 


.006057 


1 


.01227 


.01303 


.01382 


.01463 


.01545 


.01628 


.01713 


.017995 


2 


.02638 


.02737 


.02838 


.0294 


.03043 


.03147 


.03252 


.03359 


3 


.04369 


.04487 


.04605 


.04725 


.048455 


.04967 


.05089 


.05.213 


4 


.063695 


.06503 


.06637 


.06772 


.06908 


.070445 


.07182 


.07321 


5 


.08607 


.08754 


.08902 


.090505 


.092 


.0935 


.09502 


.09654 


6 


.11057 


.11217 


.11378 


.1154 


.1170 


.11865 


.1203 


.12192 


7 


.13705 


.13877 


.1405 


.14222 


.14396 


.1457 


.14746 


.14921 


8 


.16535 


.16718 


.16901 


.17086 


'.1727 


.17456 


.17703 


.17828 


9 


.19538 


.1973 


.19925 


.2012 


.20314 


.2051 


.20706 


.20903 


10 


.227 


.22905 


.23109 


.23313 


.23518 


.23723 


.2393 


.24136 


11 


.26022 


.26234 


.26447 


.2666 


.26875 


.2709 


.27305 


.2752 


12 


.2942 


.2971 


.29932 


.30155 


.30378 


.30672 


.3079 


.3105 


13 


.33097 


.33327 


.33558 


.33789 


.34021 


.34253 


.34486 


.3472 


14 


.36842 


.3708 


.3732 


.3756 


.3780 


.3804 


.3828 


.38522 


15 


.40718 


.40965 


.41211 


.41454 


.41707 


.41956 


.42205 


.42454 



Example — A weir is 24 inches wide, and the depth of water flowing 
over same 4.7-16ths inches. How many cubic feet are passing over same? 
Find 4 inches in first vertical column, and follow along- horizontal column 
to 7-16ths, in the square will be founrl .06237. Multiply this by 24 and 
the result is found to be 1.49688 cubic feet per second. 

"Phis Table gives the number of cubic feet of water per second passing 
over a weir for each inch in width from l-16th of an inch to 15 inches in 
depth. The figures 1, 2, 3, etc., in the first and last vertical columns are 
the inches in depth of water over weir, while first or top horizontal column 
represents fractional parts of an inch from l-16th of an inch to 15-16ths. 
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First action by. 68 

First act for reclamation 240 

meaning of Act of 1866 138 

ratified possessory rights 68 

reservation in patents ., 140 

Consolidation of company interest 315 

Constitutional provisions : 

California 43 

Colorado 43 

Idaho 44 

New Mexico 45 

North Dakota 46 

Washington 46 

Wyoming 46 

Consumptive and non- consumptive use 97 

Corporation to appropriate water, show what 314 

County Surveyor superintend reservoir, when 317 

Crossing divide with ditch 120 

Current of stream, cannot be appropriated 80 

Customs and rules of miners adopted 67 

Dam, Assuan 13 
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Dams, diversion and reservoir 107 

liability for damage 107 

right to change dimension of 117 

construction on public domain 107 

Deed, reserving from and excepting out 174 

to right of way, should be in writing 155 

to land, what passes with 178 

Dedication to public, loses riparian right 42 

of waters, affect of 52 

puts title in State as sovereign 41 

Definitions : 

Abandonment 210 

appropriation 84 

Appurtenant 174 

Arid region doctrine 65 

artesian well 223 

direct irrigation 113 

eminent domain 199 

incorporeal hereditament 94 

irrigation 7 

irrigation district 304 

miner's inch 66 

priority of right 95 

public use 200 

relation, doctrine of 92 

riparian owner 32 

riparian right 32 

seepage water 228 

senior and junior appropriator 96 

springs ^9 

storage 114 

tenants in common 82 

vested right 34 

waste water 39 

water course 38 

water right 93 

Dependent underground stream 222 
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Desert Land Act 70, 103, 261, 244 

lands not subject to 262 

Direct irrigation defined , 113 

Ditch, capacity how measured 126 

change by act of nature, rights, duties 119 

change of location of 117 

crossing another ditch, rights and duties 161 

crossing highway, who construct bridge 317 

duty of owner 118 

failure. of co-owner to assist in repair 326 

relation of size to appropriation 126 

repairs, who to make 163 

right to enlarge and use 202 

right of limited 206 

and water right may be sold separately 154 

Diversion, change of point of 291 

may use natural conditions 108 

on what lands may be made 81 

right to change point of 116 

Doctrine of irrigation, California, Colorado 52 

Doctrine of relation 92 

Drainage law of Colorado 305 

Duty of water 131 

in Government projects 132 

Easement, land sold subject to 176 

permanent, how created 155 

rights belonging to 16 

right of way is 155 

Egypt, recent irrigation in 13 

Eminent domain, compensation 205 

defined 199 

gives only easement 206 

what must be shown to acquire 202 

Bntryman on public land, may grant right of way. . . 154 

Estate in lands 165 

Exchange in time of scarcity 293 

Exchange between appropriators 292 
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Execution, sale under, what passes 187 

Filings, how far work may depart from 115 

in ease of appropriation 115 

Flood or storm waters, may be appropriated 78 

Forfeiture, rights lost by 215 

General Government adheres to riparian rights 42 

Grand Canal, Italy 17 

Greeley Colony, Colorado, early irrigation in 31 

Guadalupe Hidalgo 232 

Hammurabi 's code 8 

Hawley, Judge, remarks of on irrigation 68 

Headgate, change of location of 116 

Hidalgo, Guadalupe 232 

Incorporeal hereditament, defined 94 

India, recent irrigation in 14 

Indians, rights to water as against citizen 54 

International agreements 232 

Interstate waters, right to appropriate 80 

Irrigation Act in Alberta 24 

Irrigation codes 273 

Irrigation districts, definition analyzed 304 

law, first was in Utah 298 

principal features 295 

proceedings to form 299 

Wright law 294 

Irrigation doctrine, remarks of Judge Hawley 63 

Irrigation defined 7 

Irrigation in Africa 15 

Alberta 23 

early America 10 

practiced by ancients 17 

Australia 14 

British Columbia 23 

Canada 23 

Egypt 13 

Greeley Colony, Colorado 31 

India 14 
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Mormons in Utah. 31 

Italy 15 

Xear streams first 124 

presents new questions of law 65 

Irrigation Rights, settlers take land subject to 69 

Italy, charges for use of water in 19 

Grand Canal 17 

Irrigation in 15 

three types of irrigation 16 

Vettabbia Canal 19 

Villoresi Canal • 17 

Joint Tenancy 212 

Judicial powers in Canada 29 

Junior Appropriator, defined 96 

Kansas-Colorado Case 105-237 

liaborers protected in payment 327 

Lakes and ponds, may be appropriated . : 78 

Law of Irrigation, in Alberta 24 

Law of irrigation presents new questions 65 

Lease, what may be contained in 187 

Liability of ditch owner for damages to stock 163 

Liability to settler on public domain 109 

License for right of way 156 

may become easement how 156 

Lien on water rights, etc 186 

extent of 186 

Loan of water 188 

Map, show what 282 

Mead, Elwood, on Reclamation Act 246 

Meadows, irrigation of 229 

Measuring devices, who maintain 108 

Measurement of water, cubic foot, unit 130 

Statutory inch in different states 129 

where to be made 133 

Mexico, agreement with 232 

Miner's inch 66 

Mormons in Utah, early irrigators 31 



340 LAW OF IRRIGATION 

Mortg'age, affect on subsequently acquired rights . . . 183 

Mortgagee furnish water under prior contract 186 

Mortgage of land, how affect rights 183 

Mortgage under Reclamation Act 254 

Navigable streams, subject to appropriation 79 

Navigable waters public 38 

Navigation rights paramount 41 

Obstructions in stream, right to remove 162 

who remove 162 

Order of appropriation 97 

Owner of land,' first right to appropriate 77 

Ownership of water rights and ditch not same 93 

Patents, reservation in : 140 

Patent under Carey Act 266 

under Reclamation Act 254 

Payments under Reclamation Act 256 

Penalties under Reclamation Act 257 

Percolating waters 226 

in underground reservoirs. 227 

Police power *. 41 

Polution of waters 217 

Possessory rights, ratified by Congress: 68 

Precipitation, amount of in U. S 6 

classification of , 6 

Prescription, actual invasion of rights 194 

color of right 195 

essential elements of 193 

hostile 194 

limit of right 199 

not against Government 191 

not based on license 192 

Open and notorious 194 

payment of taxes. 198 

possession uninterrupted 198 

tenant can not acquire 192 

time for 190 

title by 198 
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Priority between reservoirs from same source 115 

Priority of right, defined 95 

question arises when 96 

Private enterprise for appropriation 313 

Private lands, right of way over 153 

Private waters 38 

Property of state and of public same thing 41 

Proprietor distinguished from sovereign 52 

Pro-rating statutes 101 

Public use defined 200 

Reasonable use 57 

Reclamation Act, affect of cancellation of entry 251 

assignment by entryman 248 

Dr. Blwood Mead on 246 

Farm unit 248 

leaves control of water to State 247 

Management to pass to owners when 252 

no increase of charges 257 

patent issue when 254 

payments 256 

penalties ; 257 

relinquishment 255 

requirements 245 

settler may mortgage 254 

extends into what states 248 

water appurtenant to land 251 

water users' association 252 

and Carey Act compared ... 270 

Reclamation Projects, duty of water under 132 

Record of appropriation, loosely kept 169 

Relation, doctrine of 92 

Relative rights of appropriators and settlers 140 

Relinquishment under Reclamation Act 255 

Repairs of ditch, who to make 163 

Republican River case 237 

Reservoirs, control of construction 109 

County Surveyor superintend 317 



342 LAW OF IRRIGATION 

liability for damage 316 

may store water when 318 

priority between when same source 115 

right to store 315 

Rights belonging to permanent easement 161 

Right to change point of diversion 116 

Right of citizen as against Indians 53 

Right to continue to purchase water 319 

Rights for different uses in different sates 100 

Right to store water, prerequisites 112 

Right of way, Act of Congress, 1891 141 

how lost 109 

is an easement 155 

may be sold before completion 166 

methods of acquiring 207 

over private lands 153 

over public lands 138 

must have water right first 139 

over State lands . . 152 

Rio Grande River, waters of 233 

Riparian rights, defined 32 

Riparian, derivation of word 32 

owner 32 

Riparian rights abrogated by dedication 42 

California, attempt to reconcile with direct irriga- 
tion doctrine 56 

two doctrines 33 

efforts to prevent conflict 102 

extent of 59 

grow out of ownership of bank 55 

General Government adheres to 42 

of grants of the U. S 54 

Idaho, holding of Court 45 

law of, modified in the West 33 

question how determined in West 58 

to underground waters 222 
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Rotation in use of water 134 

under Wyoming statute 134 

Rotation, view of Oreo:on Court 134 

Scarcity, loan of water 188 

Semi-Arid region of U. B ^ . . . 30 

Seepage water, may be appropriate I ,78-228 

must be avoided 137 

Senior appropriator, defined 96 

Settlers on public lands take land subject to irriga- 
tion rights 69 

Springs, defined 39 

water 229-230 

may be appropriated 77 

States in arid region of the T. S 30 

State control of water 273 

Colorado 274 

Idaho 274 

States dedicating to public by constitution 42 

by legislative enactment 42 

State ditches in Colorado 325 

State Engineer, duty in construction of reservoir. . . 110 

Colorado 275 

Idaho 277 

Montana : 277 

Nebraska 278 

Nevada 278 

North D'akota 278 

Oklahoma 278 

South Dakota 279 

Utah 279 

Washington 279 

Wyoming . . . ; 279 

State lands, right of way over 152 

Statute of frauds, applies to sale of water 165 

Colorado provisions 164 

Four exceptions from its terms 169 

first exception discussed 170 



344 LAW OF IRRIGATION 

fourth exception discussed 176 

history of 163 

third exception discussed 171 

why apply to sale of water rights 167 

Statutes of the United States discussed 142 to 152 

Statutory inch, in different States 129 

Statutory provisions, Arizona 47 

Nebraska 47 

Nevada 47 

Oklahoma 51 

Oregon 51 

South Dakota 51 

Texas 51 

Utah 52 

Storage defined 114 

early in season to use later 114 

when allowed 112 

Subterranean streams Are water courses 39 

Subterranean waters 218 

subject to appropriation 219 

Table for weir measurement 33Q 

Tenants in common, may appropriate jointly 82 

Title to land under navigable streams 40 

Title by prescription 189 

Title, source of, California theory, Colorado 71 to 76 

Title is to use of water 71 

Tributaries are part of main stream 77 

are water courses 39 

Unit of measurement of water in Canada 25 

Use, character of may be changed 121 

consumptive and non-consumptive 97 

place of may be changed 120 

right to is a property right 42 

Vested rights, defined 34 

Vettabbia Canal, Italy 19 

Villoresi Canal, Italy 17 



LAW OF IRRIGATION 345 

Waste water 136 

defined 39 

Waste, conclusions as to 138 

wilful, criminal in some states 137 

may be appropriated 78 

must be avoided 136 

no prescriptive right to can be acquired 191 

no right to continual waste 79 

Oregon Court on 137 

When considered abandoned 214 

Water, amount claimed 121 

Charges for use of in Italy 19 

Different forms of waste 136 

duty of . 131 

Excessive appropriation in early days 125 

from one vallev to another 120 

loan of when scarce 188 

measure of 129 

no title acquired while in stream 41 

pollution of 217 

right to dispose of when 131 

rotation in use of 134 

of streams periodically dry 222 

what subject to appropriation 76 

subterranean classified 218 

Where to be measured 133 

Water administration, Canada 27 

Water appurtenant under Reclamation Act 251 

Waters, classification of 37 

Water Commissioner 280 

Water course defined 38 

Water Divisions 280 

Water property of public, language of Wyo. Court. . 53 

Water rights, adjudication of 286 

Water rights fixed by quantity used 137 

fixed by amount of land irrigated 137 

Water rights lost by forfeiture 215 



;m6 law of irrigation 

not leased without land 187 

proceedings to secure 281 

are property rights of highest order 94 

sale oi to be in writing 165 

sale of land carries when 178 

state control of 173 

Water superintendent 280 

Water Users ^ Association under Reclamation Act. . . 252 

Water between states 236 

Waters of the Rio Grande River 233 

Weir Table 330 

Works, kind required to make appropriation 106 

Wright law of irrigation districts 294 

in Colorado 299 

Wyoming, language of Court as to water being prop- 
erty of public 53 
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